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CHAPTER 8

INTRAGOVERNMENTAL ACQUISITIONS

I. INTRODUCTION. Following this block of instruction, students will understand:

A.

The various statutory authorities that permit federal agencies to purchase goods

and services from each other.

The obligation requirements associated with various intragovernmental

acquisitions.

The authority for intragovernmental employee training.

The required sources for certain government acquisitions.

I1. ECONOMY ACT.

A.

General. The Economy Act provides authority for federal agencies to order goods
and services from other federal agencies, and to pay the actual costs of those
goods and services. Congress passed the Act in 1932 to obtain economies of

scale and eliminate overlapping activities of the federal government,

3

Statutory Provisions. 31 U.S.C. § 1535.

1. The Act permits the head of an agency to place an order for goods or
services with another agency, or with a major organizational unit within

the same agency, if@

a. Funds are available;
b. The head of the agency decides the order is in the best interests of
the govemment;@

MAJ Tom Modeszto
Fiscal Law Course
February/March 2002


COMMENT
THE ECONOMY ACT  was originally passed by Congress in  1932.  DEPRESSION; TRYING TO STREAMLINE, SAVE MONEY; LOOKING FOR ECONOMIES OF SCALE; ELIMINATE DUPLICATING AND OVERLAPPING ACTIVITIES.  Congress recognized the need for agencies to obtain goods or services from other agencies which had expertise in certain areas.  The House Report to the EA said that "private concerns should not be called upon to furnish, do, and perform what Govt. agencies can do more cheaply for each other."  Congress noticed for example that the Navy had shipyards that Treasury, Justice, and Interior wanted to use.  Intent was that agencies would furnish its goods and services to other agencies on a reimbursable basis.


COMMENT
GAO interpreted this to mean that the performing agency-- the agency which would be supplying the good or service-- could not contract out to meet the need of the ordering agency-- the work had to be done in house.  So Congress later amended the statute [1942 for War, Navy, Treasury, Civ Aero, and Maritime Comm; 1982 for all others] to specifically allow the performing agency to "provide or get by contract" the requested services/supplies.  Today the performing agency usually "gets by contract" the requested supplies/services.  EA orders can be as simple as ordering 100 pair of NVGs, or as complex as 3 way agreements to acquire a space based nuclear reactor.


COMMENT
Why was this statute necessary?  Recall the general rules-- agencies cannot augment appropriations, nor can they use appropriations for an improper purpose.  The Economy Act is an exception to these prohibitions.  It provides general transfer authority.


COMMENT
How do we get around the Competition in Contracting Act?  Isn't full and open Competition required?  How then can we order from another agency?  Isn't that doing a sole source buy?  Recall that CICA exempts procurement procedures that are otherwise expressly authorized by statute!  The Economy Act is such an authorization.  So there is no requirement to allow other agencies to compete for our interagency order.


COMMENT
BUT:  The Economy Act is not a license to raid other agencies goods or services.  There are specific statutory and regulatory procedures that must be complied with.  Failure by agencies to comply with these requirements has resulted in numerous GAO and IG investigations.  Between 1989 and 1993, there have been 11 audits of "Economy Act" transactions (DOE IG, DOD IG, GAO, USAAA).

LET'S LOOK at the statutory provisions:


COMMENT
NOTE First:  The statute vests authority in the Head of an Agency.  Not the contracting officer.  Not the commander.  That tells you that you should be looking for a designee; without such a designee, the Head of the Agency must actually approve the Economy Act order.  Until recently, the designee for making EA determinations was the contracting officer.  It's changed recently; we'll talk about why as we proceed.  Also note that EA allows orders from an agency to an agency.  That means a federal agency, not a NAFI, not NATO activities! 


COMMENT
Some dispute as to whether Economy Act applies within DOD, but it is clear from legislative history that it does.  When codified, "agency" was substituted for "executive department or independent establishment of the Govt." and "major organizational unit" for "bureau or office."  Of course when EA was passed, no DOD, only War and Navy Departments.  Prior to 1982, EA specifically referred to the Secretary of the Defense and the Secretary of any Military Department-- recognizing each as distinct entities for EA purposes.  EA amended in 1982 to permit offloading to all agencies, but no intent to make any change to applicability of EA within DOD.  Recodified in 1984, with no intent to change, but by dropping sec. B of the Act it deleted specific reference to DOD and Mil Depts.


COMMENT
31 U.S.C. ? 101 defines agency to include a "department, agency, or instrumentality of the United States."  Also, Comp. Gen. says that MIPRs are pursuant to Economy Act, rather than under the Coordinated Acquisition Program of 10 USC 2308 and 2309.  Consider that the FAR 2.101 defines "executive agency" to include a military department, and consider that the language of the Act indicates that it authorizes the head of an agency "or a major organizational unit within an agency" to place an order for goods or services w/ another major organ. unit w/i the same agency or w/ another agency].  DOD may take position that "agency" is DOD and that order must go outside DOD to be an economy act order.  DOD is apparently reviewing the issue.  Latest revision to the DFARS in May 1994 dodged the issue, although the drafters know there is uncertainty about this in the acquisition community.


COMMENT
Actually, Army Reg even defines MIPRs as EA orders within the Army and from the Army to other Mil Depts, but the Army does not really have any separate "major subordinate units" funded with different appropriations such as a bureau or office.  AR says "Do not issue orders to a performing activity under the same commander unless the commander is assigned multiple missions.  Must retain the concept of a contractual relationship." 


COMMENT
What does this mean?  FAR provides no guidance.  Best interest of the Government implies not simply the best interest of the individual agency.  ASK,  will performing agency get the best possible deal for the ordering agency?  does performing activity have necessary resources/skills to award/administer the K for DOD (or your agency)?  It's okay to use Econ Act to place an order to DOE for research/development which has scientific or technical orientation, or involves techniques or capabilities unique to DOE.  But, you shouldn't offload routine services or production activities which you could just as easily get by K.  Audit reports have faulted agencies for offloading requirements on other agencies with no finding that it was in the best interest of the government.  Another consideration is whether the performing activity will comply with statutory requirements, including the CICA.


COMMENT
IMPROPER TO USE ECON. ACT SIMPLY TO AVOID YEAR END FUNDING RESTRICTIONS, AVOID COMPETITION, OR TO STEER FUNDS TO PARTICULAR Contractors.



2.

3.

The agency or unit filling the order can provide or get by contract
the goods or services; and

The head of the agency decides that the ordered goods or services
cannot be provided as conveniently or cheaply by a commercial
enterprise. 31 U.S.C. §1535(a). See USA Info. Sys., Inc., and
Dataware Techs., Inc. v. Government Printing Office, GSBCA
Nos. 13535-P, 13560-P, 96-2 BCA 9 28,315; Dictaphone Corp.,
B-244691.2, Nov. 25, 1992, 92-2 CPD 9 380.

Applicability.

Economy Act acquisitions include orders placed between military
departments. See FAR 2.101 (defining executive agencies to
include military departments); DFAS-IN Reg. 37-1, para. 120701;
AFI 65-601, vol. I, para. 7.23; Valenzuela Eng’g, Inc., B-277979,
Jan 26, 1998, 98-1 CPD 9 51; Obligation of Funds under Military
Interdepartmental Purchase Requests, B-196404,

59 Comp. Gen. 563 (1980).

The Economy Act applies only in the absence of a more specific
interagency acquisition authority. FAR 17.500(b); An Interagency
Agreement--Admin. Office of the U.S. Courts, B-186535,

55 Comp. Gen. 1497 (1976).

Actual Costs.

The ordering agency must pay the performing agency the actual
costs of the goods or services provided. See 31 U.S.C. § 1535(b);
Use of Agencies' Appropriations to Purchase Computer Hardware
for Dep't of Labor's Executive Computer Network, B-238024,

70 Comp. Gen. 592 (1991). Cf. DOD 7000.14-R (DOD Financial
Management Regulation), Vol. 11A, Chap. 4; AFI 65-601, vol. I,
paras. 7.17, 7.23; DFAS-IN Reg. 37-1, para. 120706.
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b.

Actual costs include:

(1) All direct costs attributable to providing the goods or
services, regardless of whether the performing agency's
expenditures are increased. Washington Nat'l Airport; Fed.
Aviation Admin., B-136318, 57 Comp. Gen. 674 (1978).
See GSA Recovery of SLUC Costs for Storage of IRS
Records, B-211953, Dec. 7, 1984 (unpub.) (standard
storage costs); David P. Holmes, B-250377, Jan. 28, 1993
(unpub.) (standard inventory, transportation, and labor
costs); Economy Act Payments After Obligated Account Is
Closed, B-260993, June 26, 1996, 96-1 CPD 9 287
(ordering activity required to use current funds to pay ten-
year old obligation).

(2) Indirect costs, to the extent they are funded out of currently
available appropriations, bear a significant relationship to
providing the goods or services, and benefit the ordering
agency. See Washington Nat'l Airport, supra (depreciation
and interest); Obligation of Funds Under Mil. Interdep'tal
Purchase Requests, B-196404, 59 Comp. Gen. 563 (1980)
(supervisory and administrative expenses).

DOD activities not funded by working capital funds normally do
not charge indirect costs to other DOD activities. DOD 7000.14-
R, Vol. 11A, para. 030601; DFAS-IN Reg. 37-1, para. 120706.
Similarly, such activities generally do not charge indirect costs
under interservice and intragovernmental support agreements. See
DOD Instruction 4000.19, Interservice and Intragovernmental
Support, para. D.6 (Aug. 9, 1995)(hereinafter DODI 4000.19).

When “contracting out” for goods or services, the servicing agency
may not require payment of a fee or charge which exceeds the
actual cost of entering into and administering the contract. FAR
17.505(d); DOD 7000.14-R, Vol. 11A, para. 030601.
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4. Obligation of Funds.

a. The ordering agency obligates funds current when the performing
activity accepts the reimbursable order and records the obligation
upon receipt of written acceptance. 31 U.S.C. §§ 1501(a)(1),
1535(d); DFARS 208.7004-2(c); DOD 7000.14-R, Vol. 11A, para.
030404; DFAS-IN Reg. 37-1, table 8-2, paras. 120505, 120703.

b. If the performing activity has not incurred obligations to fill an
order before the end of the period of fund availability, then the
ordering activity must deobligate (recover) the funds. 31 U.S.C.
§ 1535(d); DOD 7000.14-R, Vol. 11A, para. 030404; DFAS-IN
Reg. 37-1, para. 120703; The Honorable William F. Ford,
B-223833, Nov. 5, 1987 (unpub.).

5. Compliance with CICA. The ordering agency may not procure from a
performing agency that fails to comply with the Competition in
Contracting Act (CICA) when contracting for a requirement. 10 U.S.C.
§ 2304(H)(5)(B); 41 U.S.C. § 253()(5)(B); Valenzuela Eng’g, Inc.,
B-277979, Jan 26, 1998, 98-1 CPD § 51.

C. FAR Requirements. FAR Subpart 17.5; Federal Acquisition Streamlining Act of
1994, Pub. L. No. 103-355, § 1074, 108 Stat. 3243, 3271.

1. Determination & Finding (D&F) Requirement.

a. Interagency Economy Act orders must be supported by a D&F
stating that:

(1) Use of an interagency acquisition is in the best interest of
the government; and

(2) The supplies or services cannot be obtained as conveniently
or economically by contracting directly with a private
source. FAR 17.503(a).
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b. Economy Act orders requiring contract action by the performing
agency also must include a statement on the D&F that:

(1) The acquisition will appropriately be made under an
existing contract of the performing agency, entered into
before placement of the order, to meet the requirements of
the performing agency for the same or similar supplies or
services;

(2) The performing agency has the capability/expertise to
contract for the supplies or services, which capability is not
available within the requesting agency; or

3) The performing agency is specifically authorized by law or
regulation to purchase such supplies or services on behalf
of other agencies. FAR 17.503(b).

c. Army policy is that Economy Act D&Fs are not required for
transactions within DOD. See Memorandum, Deputy Assistant
Secretary of the Army (Procurement), for Acquisition Community,
Subject: Contract Offloading Clarification (18 March 1996)
(Appendix D). See also AFARS 17.503(a). Similarly, the Air
Force addresses D&Fs only in the context of orders issued outside
DOD. See AFFARS 5317.503-90.

2. Approval Authorities. FAR 17.503(c); DFAS-IN Reg. 37-1, para. 120706.

a. The requesting agency's contracting officer with authority to
contract for the supplies or services to be ordered (or other person
designated by the agency head) must approve the D&F.

b. The Senior Procurement Executive of the ordering agency must
approve the D&F if the performing agency is not covered by the
FAR.
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D.

DOD Requirements.

SECDEF Memo. Memorandum, Secretary of Defense, to Secretaries of
the Military Departments, Subject: Use of Orders Under the Economy Act
(8 Feb 94)(Appendix C); DFAS-IN Reg. 37-1, para. 120705. As a result
of DOD abuses of Economy Act transactions, the Secretary of Defense has
ordered that, before issuing an Economy Act order for contract action
outside of DOD, the head of the agency or designee shall determine that:

a. The ordered supplies or services cannot be provided as
conveniently and cheaply by contracting directly with a private
source;

b. The servicing agency has unique expertise or ability not available

within DOD; and

C. The supplies or services are clearly within the scope of activities of
the servicing agency and that agency normally contracts for those
supplies or services for itself. @

Implementation of the SECDEF Memo. Both the Army and Air Force
have directed that before Economy Act orders are released outside of
DOD for contract action, the requiring activity must prepare a D&F
addressing the elements in the SECDEF memo. See AFARS 17.503(a)
and 53.9008 (providing D&F format); AFFARS 5317.503-90. See also
DFAS-IN Reg. 37-1, para. 120705.

a. Within the Army, the D&F must be reviewed by counsel and
coordinated with the requiring activity's supporting contracting
officer. DFAS-IN Reg. 37-1, para. 120704.@

b. The Air Force requires review of the D&F by a contracting officer
as a "business advisor" to the approval authority. AFFARS
5317.503-90(b).

Delegation of Authority. Pursuant to the SECDEF memo, the Army and
Air Force have delegated their authority to approve Economy Act
determinations for orders to non-DOD agencies. DFAS-IN Reg. 37-1,
para. 120705; AL 94-5; AFFARS 5317.503-90.
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COMMENT
NOTE the restrictive language of the SECDEF Memo-- all prongs must be met before EA order is authorized.  Also note however, that it only applies to orders that go outside of DOD, and only those orders for "contract action," not those to be performed by in house assets.  The restrictions are a result of Congress' concerns that DOD was circumventing CICA by offloading to TVA and DOE.


COMMENT
NOTE:  The AFFARS tracks the Authorization Act language rather than the more restrictive SECDEF memo.  However, the Model D&F tracks the SECDEF Memo and includes all the elements required.   Same with the AL.  Note also that the AL indicates that EA orders not involving offloading must still have a D&F prepared by the project sponsor and approved at a higher level after coordination with legal and contracting.  Of course, neither the AFFARS or the AL directly address what is required for intra-DOD EA orders.



a. A SES or General Officer commander/director of the requesting
activity must approve the written determination if the performing
agency is required to comply with the FAR. @

b. The Senior Procurement Executive of the requesting activity must
approve the written determination if the performing agency is not
required to comply with the FAR. See AFFARS 5317.590 (list of
agencies not covered by FAR).

4. Scope of Applicability. The procedures of FAR Subpart 17.5, DFARS
Subpart 217.5, and DODI 4000.19 apply to all purchases, except micro-
purchases, made for DOD by another agency (unless more specific
statutory authority exists). This includes orders under a task or delivery
order contract entered into by the other agency. DFARS 217.500. See
also Pub. L. No. 105-261 § 814, 112 Stat. 1920, 2087-88 (1998).@

Additional Regulatory Guidance. FAR Subpart 17.5; DOD 7000.14-R, Vol. 11A,
para. 0304; DODI 4000.19; DFAS-IN Reg. 37-1, paras. 120501-120706;
AFFARS Subpart 5317.5; AFI 65-601, vol. I, paras. 7.19 to 7.25.

1. Ordering Procedures.

a. Orders must include all supporting data necessary to prepare the
required contract documentation, including a description of the
requirement, delivery terms, fund citation, payment provisions, and
required determinations.

b. Orders must be specific, definite, and certain both as to the work
encompassed by the order and the terms of the order itself.

C. Economy Act orders citing an annual or multiyear appropriations
must serve a bona fide need arising, or existing, in the fiscal
year(s) for which the appropriation is available for obligation.

d. As the work to be performed under Economy Act orders shall be
expected to begin within a reasonable time after its acceptance by
the servicing activity, the requesting activity should ensure in
advance of placing an order that such capability exists.
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COMMENT
NOTE:  The SARDA has delegated authority IAW this.  See SARDA Msg. 94-5 (29 June 1994).
NOTE:  AL 95-3 notes that individuals acting for an SES/GO in his absence may be granted authority to approve D&Fs to release EA orders outside DOD, even when not a GO/SES himself.


COMMENT
NOTE:  In AL 95-3, the Senior Procurement Executive (ASA(RDA)) gave a blanket D&F for Army activities to order library services from the Library of Congress through FY 97. (FEDLINK)-- interagency cooperative program sponsored by Fed. Library Info. Ctr. Comm. and LOC.  Orders under this agreement include an 8% management fee! 



COMMENT
NOTE:  Draft FAR language will require agency head or designee determination that order is in best interest of govt. and that the supplies cannot be provided by contract as conveniently or cheaply by requiring agency from a commercial enterprise.  The remainder of it tracks the FASA language.  CO must approve determinations, or another official designated by agency reg. 




€. Normally, DOD ordering activities issue Economy Act orders
using DD Form 448, Military Interdepartmental Purchase Request

(MIPR) (Appendix A). @

Acceptance.

a. The accepting officer must be a duly authorized employee of the
performing activity.@

b. If the ordering activity uses a MIPR, the performing activity

accepts the order by issuing a DD Form 448-2, Acceptance of
MIPR (Appendix B). Otherwise, the terms of the interagency
agreement will determine the method of acceptance.

c. If the activity issues a MIPR on a reimbursable basis, acceptance
establishes fund obligation authority in the performing activity

account, and the activity may incur costs in accordance with the
terms of the order. @

d. Acceptance must indicate whether reimbursement will be on a
"fixed-price" or "cost-incurred" basis. Acceptance on a fixed-price

basis is required if: @

(1) Billable unfunded costs will be included on the accepted
price of the order;

(2) Each item or service ordered is priced separately;
3) The price does not include substantial contingencies;

4) The cost estimate included consideration of expected
variances;

(5) Neither activity expects many change orders; and

(6) The requirement is of the type for which a fixed-price basis
is practicable.
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COMMENT
Often there will be attachments to the MIPR such as a detailed PWS or specifications. 

NOTE:  Direct Fund cite procurements use the ordering agencies funds.  It is the preferred method according to AR 37-1, para 12-7b.  Obligate the amount of the order at the time the K is signed.

Reimbursable procurements use the performing agency's funds w/ reimbursement to follow.  The funding document must authorize this method, and the order should not be inconsistent w/ the performing agencies' mission.  Para. 12-7c, d.  Obligate the amount of the order using funds current when the agency accepts the order.   MIPR SHOULD SPECIFY AUTHORITY FOR THE PURCHASE, AND WHETHER DIRECT CITE OR REIMBURSEABLE BASIS.


COMMENT
NOT A FUNCTION OF THE FAO!  It is responsibility of activity at base that will perform or contract out for the requirement.  



COMMENT
Acceptance of the MIPR gives the performing agency authority to go out and get the supplies/services for the requiring agency.  LIMITS:  Cost Reimbursement-- to the estimated amount.  FFP-- to the fixed price amount.



COMMENT
Fixed Price is ceiling.  Performer may not exceed that amount without going back to the ordering activity. 


COMMENT
NOTE:  Only USAMC and USAISC are authorized to accept orders financed with US Army Procurement appropriations; only Corps of Eng's can accept an order financed by MCA.
OR, obligate funds when the performer takes some in-house action.

The issuance of an order is a COMMITMENT in the estimated amount of the order!



3. Payment and Billing.

a. The performing activity may require advance payment for all or
part of the estimated cost of the supplies or services. See AFI
65-601, vol. I, para. 7.25.3 (list of agencies requiring advance

payment). @

b. Bills or requests for advance payment are not subject to audit
before payment.

c. The performing activity cannot exceed the amount of the order or
direct fund cite. It must curtail or cease performance to avoid
exceeding the estimated cost, and notify the ordering activity

immediately.
4. Disputes.
a. No formal method for dispute resolution exists for Economy Act
transactions.
b. The ordering and performing agencies "should agree" to

procedures for the resolution of disagreements that may arise under
interagency acquisitions, including the use of a third party forum.
FAR 17.504(c).

F. Problem Areas. See DOD Inspector General Audit Report Nos. 94-008 (Oct. 20,
1993), 93-068 (Mar. 18, 1993), 93-042 (Jan. 21, 1993), 92-069 (Apr. 3, 1992).

1. Failing to obtain proper approval. See FAR 17.503(c) (requiring
contracting officer, or another person designated by the agency head, to
approve Economy Act determination); DFAS-IN Reg. 37-1, para. 120704
(requiring "coordination" with ordering office's contracting officer and
legal counsel).

2. Issuing orders to the Department of Energy (DOE) Tennessee Valley
Authority (TVA) for common supplies and services, the acquisition of
which do not require the special expertise of DOE/TVA management and
operating contractors.

8-9


COMMENT
NOTE:  Performing agency may require advance payment!  This is somewhat peculiar to economy act.  Normally when we purchase something, we pay after receipt.  This is yet another reason why you should think twice about using Econ. Act-- $$$ comes out of Treasury and we have to pay interest on it due to the debt.  Factor this into the equation of whether it is in best interest of Govt. to use EA. 

TVA WAS GETTING ADVANCE PAYMENTS FROM DOD ACTIVITIES AND PUTTING THE MONEY IN THE BANK DRAWING 3% INTEREST, WHILE THE TREASURY WAS PAYING 5 - 6% INTEREST ON BORROWINGS!



COMMENT
NOTE:  Generally, advance payment is the least favored method of K financing.  FAR 32.106.  Before a CO can approve advance payment, must show acquisition complies w/ statutory requirements and meets standards of FAR 32.402(1).  Kr must give adequate security; advance payment cannot exceed unpaid K price; agency head or designee determines advance payment is in public interest; and (regulatory) pomade may not exceed Kr's actual cash needs; ad. pomade must be necessary; Kr. must be responsible; must be for a specified project type, i.e., R&D.  If K meets above requirements, involved procedure to determine if Kr should be assessed interest.  EA orders escape these onerous requirements for advance payments.


COMMENT
NOTE:  1991, DODIG Audit-- $87 million ADPE ordered by DOD thru TVA or DOE w/o delegation of procurement authority.  1993 report, $47 million thru DOE.


COMMENT
E.G., going to TVA for a Gas Utility Vehicle, Hand Held Walkie Talkies, and clearing brush from a range -- $900K in expiring funds!



COMMENT
MAKE SURE you have a logical reason for going to that agency-- ask, what special expertise does this agency have that we need for management of this contract?  Most abuses have occurred at DOE and TVA.  If it is critical to use DOE's Kr, why not just do a J&A for a sole source procurement?  Under the economy act, the performing activity can (and usually does) charge fees for their management of the contract.  EXAMPLES:  MICOM had a $740K requirement for test validation; issued econ. act order to Oak Ridge (a govt. owned, contractor operated facility-- operated by Martin Marietta for DOE), who in turn subcontracted out to 8(a) firm, despite fact that MICOM had an 8(a) K w/ the same firm already.  MICOM paid $92K in unnecessary management costs by using econ. act!  STUPID! 


COMMENT
NOTE:  1993 Report-- DOD to DOE, 23 projects totaling $80 million for work not unique to DOE or its Kr operators.  Major subcontracting out required.
EXAMPLE:  Nonacoustic Sub Warfare Office example-- EA order to TVA for classified research.  Why go to an electric utility?  Obviously the office wanted to beat comp. requirements.  But by using TVA, who had no expertise, had to pay TVA a $1.1 million brokering fee.  TVA is supposed to "manage the K", but their management was so poor that they couldn't verify that TVA or ESG officials had appropriate security clearances.



G.

Using the intragovernmental purchase process to avoid competition
requirements, or to “dump” year-end funds.@

Failing to determine whether an intragovernmental acquisition is the most
economical and efficient method to obtain goods and services. @

Citing Operations and Maintenance (O&M) funds on an order for
investment/capital end items. @

Improperly classifying an Economy Act order as a project order to avoid
the deobligation (recovery) requirements.@

Paying more than the "actual cost" of the goods or services provided. See
31 U.S.C. § 1535(b); Use of Agencies' Appropriations to Purchase
Computer Hardware for Dep't of Labor's Executive Computer Network,
B-238024, June 28, 1991, 70 Comp. Gen. 592 (1991).@

Ordering in excess of the maximum quantities specified in a performing
activity's requirements contract. Liebert Corp., B-232234, Apr. 29, 1991,

91-1CPD ¢ 413.@

Ordering improperly from nonappropriated fund instrumentalities.
Compare 10 U.S.C. § 2482a (authorizing contracts or other agreements
between service exchanges/MWR activities and federal departments) and
10 U.S.C. § 2424 (authorizing contracts using noncompetitive procedures
between DOD and service exchange stores outside the United States for
supplies and services up to $50,000) with Dep’t. of Agriculture Graduate
Sch.--Interagency Orders for Training, B-214810, 64 Comp. Gen. 110
(1984) and Obtaining Goods and Servs. from Nonappropriated Fund
Activities through Intra-Departmental Procedures, B-148581, 58 Comp.
Gen. 94 (1978).

Other Economy Act Applications. @

1.

Interagency details.
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COMMENT
1990-- out of 300+ orders to TVA, DOD obtained KO review only 3 times.
1991-- out of 245 orders to TVA ($130M), KO reviewed only 2. 

Other problems include failing to get delegation of procurement authority from GSA to purchase ADPE.



COMMENT
NOTE:  Asst. Sec Army (RDA) sent down a message  which said "The legitimate checks and balances of the Defense and Army procurement process serve a purpose beyond frustrating those requirers who want everything yesterday but who refuse to plan, or to prepare, contractable requirements statements."  He also noted:  "Transfer of expiring funds in the 4th Quarter of the fiscal year w/ the principal purpose of achieving technical obligation and disbursement of those funds under the guise of the economy act (absent approvals required by regulation) is a clear violation."  


COMMENT
OCT 93 DODIG report found DOD to TVA orders cost the Government $16.9 million due to the noncompetitive nature of the awards.  On some contracts, IG found that the DOD paid more than 75% what it would have if it had competed the acquisition.


COMMENT
PURPOSE VIOLATION!  Don't use O&M funds to purchase end items > $50,000.  Don't try to launder funds by use of Economy Act!


COMMENT
Remember, project orders only to GOGOs, and only for certain specified items/services.  No deobligation required on Project Orders, so agencies have tried to misclassify EA orders as PO's.



COMMENT
This can arise by paying the servicing agency excessive management fees, not related to he actual cost of managing the K. 


COMMENT
This might be a purpose violation, augmentation violation, and possibly an ADA violation.  Actual cost is a statutory term.



COMMENT
Bottom Line-- you're supposed to get what you pay for!



COMMENT
Part of your legal or KO review should include a scope determination.  GAO has upheld the use of Econ. Act for ordering agencies to obtain goods/services from another agencies requirements contract, since bidders are on notice of the Economy Act and should have known of possibility that agency would serve as agent for another agency in issuing DO's under K.  BUT:  Do not exceed the maximum quantity stated in the K-- this is an out of scope change to the contract, which violates the Competition in Contracting Act. 



COMMENT
This still is done by agencies, even last year!  IN 58 Comp Gen 94, agency used econ. act to order custodial services, laundry & dry cleaning services from NAF, and 700 mattresses from AAFES.  GAO recognized that NAFs are Govt. instrumentalities, but cited the numerous differences with federal agencies (NAFs get no APFs; NAF K obligations are not obligations on U.S.; FAR is generally inapplicable, etc.)  Thus, obtaining NAF goods/services is tantamount to obtaining from a commercial source, so Econ Act/ Interagency agreement may not be used.  Use regular purchase orders if otherwise appropriate.  



The Economy Act authorizes interagency details of employees.
The Honorable Robert W. Houk, B-247348, June 22, 1992
(unpub.) (unauthorized detail caused Antideficiency Act
violation); Nonreimbursable Transfer of Admin. Law Judges, B-
221585,

65 Comp. Gen. 635 (1986). See Federal Personnel Manual, ch.
300, subch. 8. See also 5 U.S.C. § 3341 (authority for intra-agency
details). Cf. 10 U.S.C. § 374 (military personnel support to law
enforcement agencies).

Details must be on a reimbursable basis unless: a law specifically
authorizes nonreimbursable details; the detail involves a matter
similar or related to matters ordinarily handled by the detailing
agency, and will aid the detailing agency's mission; or the detail is
for a brief period and entails minimal cost. See Department of
Health & Human Servs. Detail of Office of Community Servs.
Employees, B-211373, 64 Comp. Gen. 370 (1985); The Honorable
William D. Ford, B-224033, Jan. 30, 1987 (unpub.); Details to
Congressional Comms., B-230960, Apr. 11, 1988 (unpub.).

Interservice Support Agreements. From a fiscal standpoint, the Economy
Act may form the basis for interservice agreements that involve recurring
support between military departments, or between a military department
and another federal agency. See DOD Instruction (DODI) 4000.19,
Interservice and Intragovernmental Support (9 Aug. 1995); AFI 65-601,
vol. I, ch. 7 (Oct. 94).

Memorialize support agreements with DD Form 1144, Support
Agreement, or similar format that contains all the information
required on the form. See DODI 4000.19, para. D.5.

Support is reimbursable to the extent that it increases the support
supplier's direct costs. Costs associated with common use
infrastructure are non-reimbursable, unless provided solely for the
use of one or more tenants. DODI 4000.19, para. D.6. @
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COMMENT
Reg provides for reimbursement of "All relevant costs," and that "performing activity shall be reimbursed for maintenance, custodial services, and utilities when these services are provided in support agreements."

NOTE:  10 USC ? 2465 prohibits the obligation or expenditure of appropriated funds for purpose of entering a contract for firefighting or security guard functions at any installation or facility except OCONUS or at a GOGO facility.




III.

PROJECT ORDERS.

A.

General. The Project Order Statute provides DOD with interdepartmental
authority to order goods and services, separate and distinct from the Economy

Act.

Statutory Provisions. 41 U.S.C. § 23 (DOD); 14 U.S.C. § 151 (Coast Guard).

The statute applies to transactions between military departments and
DOD government-owned, government-operated (GOGO) establishments
for work related to military projects. Matter of John J. Kominski, B-
246773, (May 5, 1993), 72 Comp. Gen. 172 (the Economy Act, not the
Project Order Statute, applies to DOD orders to non-DOD agencies).

Orders placed with government-owned establishments shall be treated as
if placed with commercial activities.

Appropriations shall remain available for the payment of the obligations,
as if the obligations arose under a contract with a commercial activity.

The statute does not require special determinations, as with Economy Act
orders.

General Regulatory Guidance. DOD 7000.14-R (Department of Defense
Financial Management Regulation) Vol. 11A, Ch. 2; AFI 65-601, vol. I, para.
7.16.5; DFAS-IN Reg. 37-1, para. 1208.@

1.

A project order is an order for specific types of goods or services. A
project order may remain open until the work is done. @

Activities may issue project orders only to Government-
Owned/Government-Operated (GOGO) facilities within DOD. GOGO
facilities include shipyards, arsenals, ordnance plants, manufacturing or
processing plants or shops, equipment overhaul or maintenance shops,
research and development laboratories, testing facilities, and proving
grounds which are owned and operated within DOD. DOD 7000.14-R,
Vol. 11A, Ch. 2, para. 020303. See Matter of John J. Kominski, supra.
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COMMENT
Important to look at the Directive because the PO statute is so vague; DOD has discretion to implement statute thru regulation, and has done so.


COMMENT
Since GOGOs are like contracts with commercial firms, they must be specific and have adequate terms incorporated.



3. Activities may issue project orders only for the following types of goods
and services:

a. Production, maintenance, or overhaul of:

(1) Missiles and other weapons;

2) Vehicles;

3) Ammunition, clothing, and machinery;

(4) Other military supplies or equipment; and

(5) Component and spare parts for the above.

b. Research, development, test, and evaluation.
c. Minor construction or maintenance of real property.
4. Activities shall not issue project orders for:
a. Major construction;
b. Education, training, subsistence, storage, printing, laundry,

welfare, transportation, travel, or communications; or

C. Any requirement where a contractual relationship cannot exist. @
D. Ordering Procedures.
1. Project orders require no specific form, but DOD activities often use

MIPRs. The order must be specific, definite, and certain. But see DFAS-
IN Reg. 37-1, para. 120803 (requiring use of MIPRs for project orders).
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COMMENT
E.G.-- cannot order work or services from another organizational unit under the same activity commander.



2. Activities issue only reimbursable orders.

3. The order must indicate whether it will be performed on a cost basis or
fixed-price basis. Follow the guidance set forth above for Economy Act
orders to determine whether a fixed-price basis is required. See Sec.
IL.LE.2.d, supra.

Acceptance and Performance.

1. Acceptance must be in writing. If the ordering activity issues a MIPR, the
performing activity accepts on a MIPR.

2. At the time of acceptance, there must be evidence that the work will
commence within a reasonable time. Recently, DOD adopted the Army’s
standard of 90 days. DOD 7000.14-R, Vol. 11A, ch. 2, para. 020510;
DFAS-IN Reg. 37-1, para. 120803.

a. Project orders must serve a bona fide need existing in the fiscal
year in which issued; otherwise, a valid obligation is not
accomplished.

b. Agencies may not issue project orders for the primary purpose of

continuing the availability of appropriations.

3. A GOGO facility must be "substantially in a position" to meet the
ordering activity's requirement. Regulations require that the project order
recipient incur costs “of not less than 51 percent of the total costs
attributable to rendering the work or services ordered.” DOD 7000.14-R,
Vol. 11A,
ch. 2, para. 020515.

GAO Review. Generally, the GAO does not review agency decisions to perform
in-house, rather than contract out, as they regard such decisions as matters of
executive branch policy. SRM Mfg. Co., B-277416, Aug. 4, 1997, 97-2 CPD

9 40; Boulder Scientific Co., B-225644, Mar. 20, 1987, 87-1 CPD § 323.
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IV. GOVERNMENT EMPLOYEES TRAINING ACT (GETA).

A.

General. GETA provides guidance and specific authority for intragovernmental
training of employees.

Statutory Provisions. 5 U.S.C. § 4104.

1. Federal agencies must provide for training, insofar as practicable, by, in,
and through government facilities under the jurisdiction or control of the
particular agency.

2. When internal training is not possible, GETA authorizes interagency
training on either a reimbursable or non-reimbursable basis. As GETA
provides independent fund transfer authority, the requirements and
restrictions of the Economy Act are inapplicable. Army Corps of
Engineers - Disposition of Fees Received from Private Sector Participants
in Training Courses, B-271894, July 24, 1997 (unpub.);

To Walter L. Jordan, B-241269, Feb. 28, 1991 (unpub.).

Regulatory Guidance. Federal Personnel Manual (FPM), Chap. 410, Subch. 4-3
(Oct. 22, 1981) (cancelled by the Office of Personnel Management (OPM) as of
31 December 1994, but still relied upon as federal personnel guidance).

1. An agency that operates an interagency training facility may accept funds
from other agencies for part or all of the costs of training their employees
through reimbursements or other cost-sharing arrangements.

2. An agency may not obtain reimbursement for training if funds are already
provided for interagency training in its appropriation.

V. THE CLINGER-COHEN ACT OF 1996.

A.

General. Section 5112(e) of the FY 1996 National Defense Authorization Act
(Pub. L. No. 104-106) (permanently codified at 40 U.S.C. § 1412(e)) instructed
the Director, Office of Management and Budget (OMB), to designate as
considered appropriate, one or more heads of executive agencies as executive
agent for Government-wide acquisitions of information technology.
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B. Implementation.

1. OMB has designated the General Services Administration (GSA) as the
executive agent for certain government-wide acquisitions of information
technology (IT).

2. The scope of the designation is limited to programs that are funded on a

reimbursable basis through the Information Technology Fund established
by 40 U.S.C. § 757. These programs include the Federal Systems
Integration and Management Center (FEDSIM) and Federal Computer
Acquisition Center (FEDCAC), as well as other existing government-wide
IT acquisition programs.

3. The OMB designation, in combination with 40 U.S.C. § 757, provides
separate authority for acquisition from these GSA programs. Current
issues with FEDSIM and other GSA programs involve the expense of the
programs and the requirement that DOD orders represent bona fide needs
of the underlying DOD appropriation. DFAS-IN Reg. 37-1, para. 080609.

VI. REQUIRED SOURCES.

A. Source Priorities. 41 C.F.R. § 101-26.107; FAR 8.001. Generally, agencies shall
adhere to the following orders of precedence when obtaining supplies or services: @

I. Supplies.

Agency inventory;

®

b. Excess from other agencies;@
c. Federal Prison Industries, Inc.; @

d. Committee for Purchase from People Who are Blind or Severely
Disabled;

e. Wholesale supply sources; @
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COMMENT
Logistics people-- look to supply catalogues, Army Master Data File.


COMMENT
Personal property that is surplus-- Defense Reutilization and Marketing Service.


COMMENT
#3 on the priority list!


COMMENT
GSA, DLA, DVA, military inventory control points.  See AR 725-50, Requisitioning, Receipt, and Issue system-- sets forth procedures.



f. Federal supply schedules; and @

g. Commercial sources.
2. Services.
a. Committee for Purchase from People Who are Blind or Severely
Disabled;

b. Federal supply schedules; and

c. Federal Prison Industries, Inc., or commercial sources.

B. Federal Prison Industries, Inc. (FPI or UNICOR). 18 U.S.C. §§ 4121-4128;
28 C.F.R. §§ 301-345; FAR Subpart 8.6; <www.unicor.gov>.

1. All federal agencies and institutions shall purchase FPI products that meet
their requirements and are available. 18 U.S.C. § 4124. See Battery
Assemblers, Inc., B-260043, May 23, 1995, 95-1 CPD 9 254 (agency
reasonably determined UNICOR's price did not exceed "current market
price"); Hiltronics Corp., B-238142, Apr. 11, 1990, 90-1 CPD 9| 384;
Forest Serv.--Requirement to Procure from Fed. Prison Indus., Inc.,
A-67190, 62 Comp. Gen. 617 (1983); Minx Prods., Inc., B-175249,

Apr. 11, 1972 (unpub.).

2. FPI lists its products and services in the "Schedule of Products made in
Federal Penal and Correctional Institutions" (Schedule).@

3. An activity must obtain clearance from FPI to acquire Schedule supplies
from other sources, except when:

a. Exigent circumstances arise;

b. Used or excess supplies are available;
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COMMENT
E.G., GSA Federal Supply Schedule.  FSS program managed by GSA provides federal agencies with a "simplified process" for obtaining commonly used supplies/services at prices associated with volume buying.   When placing an order, agency need not synopsize, seek competition, or determine fair & reasonable pricing.  Place orders with schedule Kr. offering lowest delivered price for product meeting need.
Most schedules are not actually mandatory, but optional use is strongly encouraged.  DFARS says DOD is not a mandatory user of supply schedules unless individual activities elect to provide requirements to GSA and become so.  Optional use is encouraged, however.  


COMMENT
Although prices listed, it does not preclude negotiation.



c. Purchases are made from GSA of less-than-carload lots of
common-use items stocked by GSA;

d. Goods are acquired and used outside the United States;

e. Orders total $25 or less (for DOD, $250 or less) and the activity
needs them within 10 days. FAR 8.606(¢); Memorandum, Federal
Bureau of Prisons, to DOD Procurement Personnel, subject:
Raising the Threshold for FPI Waiver Exceptions (24 Jan. 00); or

f. Dorm and Quarters Furniture are purchased before the end of
Fiscal Year 2005. Agreement Concerning Voluntary Waiver of
Mandatory Source for Dormitory & Quarters Furniture—Pilot
Project (January 1999).

4. FPI will not issue a clearance merely because the contracting officer
obtains a lower price from an alternative source. FAR 8.605(b).

5. Disputes regarding price, quality, and suitability of supplies are subject to
arbitration. FAR 8.605(c).

Committee for Purchase From People Who Are Blind Or Severely Disabled
(Committee). 41 U.S.C. §§ 46-48c; 41 C.F.R. Part 51; FAR Subpart 8.7.

1. Like FPI, the Committee publishes a "Procurement List" of supplies and
services. These products and services are available from nonprofit
agencies for the blind or severely disabled. The Committee may request
that a contracting activity assist in determining whether a workshop has
the capability to perform a requirement. See FAR 9.107. An agency must
consider acquiring services from a workshop only if the agency otherwise
intends to contract for them. See Rappahannock Rehab. Facility, Inc.,
B-222961, Sept. 10, 1986, 86-2 CPD ] 280; Kings Point Mfg. Co.,
B-185802, Mar. 11, 1977, 77-1 CPD 9 184.
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Activities must purchase listed supply requirements from applicable
nonprofit agencies (workshops) at prices established by the Committee,
unless the supply is available from FPI. The Committee, however, has
priority over FPI for listed services. See Western States Mgmt. Servs.,
Inc., B-233576, Dec. 8, 1988, 88-2 CPD 9§ 575; Abel Converting Inc.,
B-229581, Mar. 4, 1988, 88-1 CPD 9 233.

Agencies may obtain requirements from commercial sources only if
specifically authorized by the applicable central nonprofit agency or the
Committee. The central nonprofit agency must grant an exception if:

a. The workshops cannot perform timely, and the commercial sources
can; or

b. The workshops cannot produce the quantities required
economically.

Activities place orders for supplies with the GSA, Defense Logistics

Agency (DLA), or the Department of Veterans Affairs (VA). In some

cases, an activity may order directly from a nonprofit agency/workshop.

The governing central nonprofit agency must authorize a direct purchase. @

Activities may address complaints about the quality of supplies distributed
by GSA or DLA to the pertinent agency. For supplies or services obtained
directly from a workshop, activities may address complaints to the
workshop, with a copy to the central nonprofit agency.

Workshops may compete against commercial sources on acquisitions for
supplies or services not included in the Procurement List.

The GAO will not review an agency's decision to purchase goods or
services from workshops. Microform Inc., B-246253, Nov. 13, 1991,
91-2 CPD 9 460. @
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COMMENT
Order directly from agency/workshop where procurement list does not designate GSA, DLA, DVA as inventory control point.


COMMENT
Rationale:  Committee has authority to add/delete commodities or services.  If added, agencies must purchase there.



D. DOD Coordinated Acquisition. 10 U.S.C. § 2309; DFARS Subpart 208.70;
DOD Dir. 4140.26, Integrated Materiel Management of Consumable Items.

1. DOD agencies may obligate funds for the acquisition of supplies only
under regulations prescribed by the Secretary of Defense. 10 U.S.C.

§ 2202(a). @

2. Under coordinated acquisition procedures, a DOD component ("requiring
activity") may be required to obtain commodities through another DOD
component or GSA ("acquiring activity"). DFARS 208.7003-2. See
Tracor, Inc., B-195736, Jan. 24, 1980, 80-1 CPD ¢ 69.

3. Assignments under the Integrated Materiel Management (IMM) Program.
DFARS 208.7003-1; DOD 4140.26M. Activities must obtain assigned
items from the IMM manager unless@

a. There is an unusual and compelling urgency;
b. The IMM manager codes an item for local purchase;
C. Purchase by the requiring activity is in the best interest of the

government. This exception does not apply to: @

(1) Items critical to the safe operation of a weapon system;
(2) Items with special security characteristics;

3) Dangerous items (e.g., explosives, munitions).

4. Assignments under the Coordinated Acquisition Program. DFARS
208.7003-2. Activities must submit all contracting requirements for
assigned items to the acquiring activity, unless: @

a. The activity must obtain the item from a FAR 8.001 required
source;
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COMMENT
PURPOSE OF STATUTE:  "To achieve efficient, economical, and practical operation of integrated supply system to meet the needs of mil. depts. w/o duplicate or overlapping functions or operations."

PURPOSE OF DOD COORDINATED ACQ. PROGRAM:  To obtain maximum economy through the consolidation of requirements.  Consolidation reduces the number of competitive purchases initiated by the departments.



COMMENT
IMM is all NSN items of supply except ordnance, major end items of equip, repairables, and cryptologic equipment.  Managed primarily by DLA & GSA.  19 Military Inventory Control Points. 



COMMENT
BEST INTEREST = Quality, timeliness, cost.


COMMENT
EXAMPLES OF COORDINATED ACQUISITION ASSIGNMENTS:
ARMY-- Guns (up to 30 mm), land mines, rail cars, motor cycles.

NAVY-- small craft, depth bombs, certain drones.
AIR FORCE-- airport crash rescue vehicles, most cameras. 




b. The activity obtains the item from the IMM manager;

C. The requirement does not exceed the simplified acquisition
threshold, and direct contracting is in the activity’s interest;

d. The activity needs the item in an emergency;
€. The acquiring activity delegates authority to the requiring activity;
f. The item is part of a research and development stage (generally,

this exception applies only when RDT&E funds are used);
g. National security requires limitation of sources;

h. The supplies are available only from the original source for a
follow-on contract;

1. The item is directly related to a major system and is design-
controlled by and acquired by the manufacturer;

J- The item is subject to rapid design changes which require
continual contact between industry and the requiring activity to
ensure the item meets requirements; or

k. The item is noncataloged and represents a nonrecurring
requirement (i.e., a "one-time buy").

Normally, under the Coordinated Acquisition Program, requiring activities
use MIPRs to place orders. DFARS 208.7004-1. @

a. The acquiring activity determines whether the order will be on a
reimbursable (category I) or direct citation (category II) basis.
DFARS 208.7004-2(b).
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COMMENT
GAO holds that statute does not provide independent fund transfer authority.  Thus, orders under Coord. Acq. Program are Economy Act Orders.



VIIL.

CONCLUSION.

The acquiring activity may use a reimbursable order if delivery is
from existing inventories or by diversion from existing contracts of
the acquiring activity; production or assembly is at government-
owned plants; the requirement involves assembly of end items by
the acquiring department; or the acquiring activity will make
contract payments without reference to deliveries of end items.
DFARS 208.7004-2(b).

If a direct citation MIPR cites funds that will expire after 30
September, the acquiring activity must receive the MIPR by 31
May. DFARS 208.7004-4(a).

The acquiring activity must accept MIPRs within 30 days.
DFARS 208.7004-2(a).
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APPENDIX A: DD Form 448, Military Interdepartmental Purchase Request (MIPR)
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APPENDIX B

DD Form 448-2 Acceptance of MIPR
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APPENDIX C

DOD Guidance on Economy Act “Offloading” Outside of DOD

8-27



8-28



8-29



8-30



APPENDIX D

Army Memorandum on Contract Offloading
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