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THE POSSE COMITATUSACT: SETTING THE RECORD
STRAIGHT ON 124 YEARS OF MISCHIEF AND MISUNDER-
STANDING BEFORE ANY MORE DAMAGE ISDONE

CoMMANDER GARY FeLiceTTI! & LIEUTENANT JoHN Luce?

Whoever, except in cases and under circumstances expressly
authorized by the Constitution or Act of Congress, willfully uses
any part of the Army or the Air Force as a posse comitatus or
otherwise to execute the laws shall be fined under this title or
imprisoned not more than two years, or both.3

I. Introduction

The United States is currently conducting a major reorganization of
its civil and military agencies to enhance homeland security.* The new
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military command, the Northern Command (NORTHCOM), will be
responsible for all Department of Defense (DOD) participation in Home-
land Security. In announcing the new military organization, Secretary
Rumsfeld declared, “[ T]he highest priority of our military isto defend the
United States.”

One might, therefore, reasonably believethat theworld’s premier mil-
itary force is, and will be, fully engaged in protecting the United States
homeland from approaching foreign terrorist threats. This may not aways
bethe case, however, since asignificant part of the homeland security mis-
sion is considered a “law enforcement” function, especially as threats get
closer to America's shores and borders. Our enemies, of course, do not
recognize the artificial construct between law enforcement and national
defense. The artificial distinction nonetheless remains important due to
the widespread bdlief that a nineteenth century law called the Posse Com-
itatus Act® strictly limits most DOD participation in the “law enforcement”
function.” The Act, unfortunately, is widely misunderstood.® So while
national debate about changing the Act is growing,® many of the perceived
problems are based upon a profound misunderstanding of this law. Poli-
cymakers must understand the Act before they can “fix” it.

This article seeks to set the record straight on the Posse Comitatus
Act. To do so, the article distinguishes clearly between the Act and (1)
other laws and congtitutional provisions that keep the military from being

4. See, e.g, Orrice oF HOMELAND SeCURITY, NATIONAL STRATEGY FOR HOMELAND SECU-
RITY (2002); Tom Bowman & Karen Hodler, President Keeps His Focus on Security; Bush
Urges Congress to Carry Out His Plans for New Cabinet Department, BALT. Sun, June 8,
2002, at 1A; Michad Kilian, Pentagon Creates a Homeland Unit; Command W1l Operate
in U.S to Guard Shores, CHi. Tris., Apr. 18, 2002, at 9; Esther Schrader, U.S. to Get Sngle
Military Umbrella, L.A. Times, Apr. 18, 2002, pt. A1, at 15.

5. Kilian, supranote 4, at 9.

6. See 18 U.S.C. § 1385. The Posse Comitatus Act became law on 18 June 1878.
See Act of June 18, 1878, 20 Stat. 152.

7. U.S. DeP'T oF DerFense, DIr. 5525.5, DOD CoopPeraTiON WITH CIVILIAN LAw
EnrForceMENT OrriciaLs encl. 4 (15 Jan. 1986) (incorporating C1, 20 Dec. 1989) [hereinafter
DOD Dir. 5525.5]; Orrice oF HoMELAND SECURITY, supra note 4, at 48 (referring to the Posse
Comitatus Act as “federal law” that “prohibits military personnel from enforcing the law
within the United States except as expressly authorized by the Constitution or Act of Con-
gress’); Schrader, supra note 4, at 15.
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used as a national police force; and (2) the internal policies that, in the
name of the Act, sometimes lead to bizarre results.’® After providing an
overview of the current confusion surrounding the Act, this article follows
a chronological approach that carefully deconstructs the many layers of
intertwined confusion and outright deception surrounding the Act. The
authors match words with deeds to determine how the originators viewed
the law. The article carefully traces Congress's haphazard actions over
many decades to increase military participation in civil law enforcement
along with the more recent DOD counter-reaction to congressional efforts
to increase DOD support to law enforcement agencies that enforce narcot-
icslaws. After accurately describing the Act’slimited meaning, thisarticle
then places the Act in context with the more robust laws that prevent the
misuse of the military as a hational police force, but do not interfere with
appropriate national security activities.

Il. Overview of the Current State of Confusion

In many respects, the confusion surrounding the Posse Comitatus Act
is completely understandable. This nineteenth century remnant from the
Reconstruction period has been mischaracterized from itsvery beginnings,
at timesddiberately. Oneinitial deception wasto hide the Act’sracist ori-
gins by linking the Act with the principles surrounding the founding of the

8. See John R. Brinkerhoff, The Posse Comitatus Act and Homeland Security, J. oF
HomeLanD SecuriTy (Feb. 2002), at http://www.homelandsecurity.org/journal/articles.
After quoting the Posse Comitatus Act in full, Brinkerhoff states:

Th[is] quotation . . . is the much-discussed Posse Comitatus Act in its
entirety. Thatisit! Thatisall thereistoit. Seldom has so much been
derived from so little. Few articles written about the act and itsimplica
tions cite the law as it is written, leading one to believe that the authors
have never taken the trouble to go to the U.S. Code and see for them-
selves or to look up the legidative history of the act or to read the excep-
tions in the law. As aresult, much of what has been said and written
about the Posse Comitatus Act isjust plain nonsense.

Id.

9. SeeEric Schmitt, Wider Military Rolein U.S IsUrged, N.Y. Times, July 21, 2002,
at 16; Joyce Howard Price, Biden Backs Letting Soldiers Arrest Civilians, WasH. TiMES,
July 22, 2002, at 1.



2003] THE POSSE COMITATUSACT 89

United States, without accounting for the passage of the Constitution or the
Civil War.! To compound matters, the Act's most vocal nineteenth cen-
tury supporters incorporated by reference the controversia, yet somewhat
contrived, arguments against astanding U.S. army from the revolutionary
period.’? The Act’s supporters also hid their unsavory agenda behind
patriotic phrases and ideas of the Anti-Federalists that the founders them-

10. Seeinfranote21. Asof June 2002, the blanket deployment order, discussed infra
note 21, had not been issued. A Navy ship Captain who deployed a CG LEDET to board a
suspected foreign terrorist vessel approaching the United States was, therefore, prohibited
from providing any “direct” relief or assistance to the LEDET. The Navy and DOD main-
tain that this prohibition is statutory, however. See infra sections V1I1-1X (showing how
thislimitation is actually administrative). If the same LEDET boardsa U.S. fishing vessel
to enforce routine fisheries regul ations, however, then DOD personnel and equipment may
befully involvedin all aspects of the law enforcement boarding, including the arrest of U.S.
citizens. See 16 U.S.C. § 1861 (2000); infra section V.F. Obviously, the threat of a mari-
time equivalent to the 11 September 2001 attacks by foreign vesselsis of far greater con-
cern.

Another bizarre result from the current policies is that internal policy does not pro-
hibit the U.S. Navy from stopping and boarding foreign vessel s off the coast of Pakistan or
in the Mediterranean Seato locate terrorists and Taliban personnel. Infact, thistraditional
naval mission is known as “maritime interception operations.” The mission “involvesthe
boarding and search or inspection of suspect vessels and taking custody of vesselsthat are
carrying out activities in support of terrorist organizations.” State Department Briefing,
Fep. News Serv., June 3, 2002 (remarks of Mr. Reeker). In aJanuary 2002 example of the
mission, Navy personnel boarded and searched a Syrian merchant vessel, the Hajji Rah-
meh, in the Mediterranean Sea. See Vernon Loeb, Fighting Terror onthe High Seas: Euro-
pean Command’s Over shadowed—but Key—Role in War, WasH. Posrt, June 11, 2002, at
A15. If the Hajji Rahmeh had evaded the Navy vessels and arrived off the coast of New
York City, however, the Navy is supposedly prohibited from taking any similar action or
even directly supporting the Coast Guard boarding team since this is now a civilian law
enforcement mission.

A fina nonsensical example is that the Posse Comitatus Act supposedly prohibited
National Guard troops deployed on the Canadian border after September 11, presumably to
stop terrorists, from conducting surveillance from the helicopters that flew them to their
assignments. See Schmiitt, supra note 9, at 16.

11. Seeinfranotes 118-23, 148-49 and accompanying text (describing Congressman
Kimmel's characterization of the Act as an attempt to curb abuses by the regular army; and
describing the purported rationale of Congressman Knott—who introduced the bill which
ultimately passed in the House—that he designed his amendment to prevent the ability of
every marshal and deputy marshal to call out the army to aid in the enforcement of the
laws).
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selves had not put into practice.™® In short, the Act was carefully disguised
in two levels of deliberate misinformation.

The effort to disguise the Act's true origins in Reconstruction bitter-
ness and racial hatred was overwhelmingly successful. The language of
misdirection grew over the years by frequent repetition that eventually
transformed a hate law into the respected shorthand for the general princi-
plethat Americans do not want a military national police force. Addition-
ally, just about everyone examining the law focused on the fal se historical
arguments instead of carefully analyzing the law’s actual text and histori-
cal context. Therefore, they missed, or ignored, the key fact that the orig-
inal Posse Comitatus Act was at least one-third pure fiscal law: Congress

12. Seeinfra note 118 and accompanying text. As Alexander Hamilton pointed out
in Federalist Nos. 24-26, the controversy about astanding army under the new federal Con-
stitution seems to have been more of a political maneuver by the Anti-Federaists than a
serious objection. See generally THe FeEperaLIsT Nos. 24-26 (Alexander Hamilton). Atthe
time of the ratification debates, the Articles of Confederation did not prohibit the general
government from keeping or raising a standing army, although it did attempt to limit state
authority to maintain any body of forces without permission of the federal Congress. See
ARTs. oF Conreb. art. VI.

In any event, Massachusetts had arguably ignored the provision and raised a force
without obtaining congressional approval to put down Shay’srebellion. Additionally, none
of the thirteen state constitutions actually prohibited the state government from raising or
keeping a standing army in peacetime. Instead, the Bill of Rights in four states said that
standing armies ought not to be raised or kept up without the consent of the legislature,
while the congtitutions of two states, Pennsylvania and North Carolina, said that standing
armies ought not to be kept up in peacetime. The remaining state constitutions were silent
on theissue. See THE FeperaLisT No. 24, at 127; No. 25, at 134-35; No. 26, at 136 (Alex-
andar Hamilton) (Clinton Rossiter ed., 1999). Since the new federal Constitution required
Congress to discuss and authorize the army every two years, only two out of thirteen state
constitutions had even the semblance of a conflict with the proposed federal plan.

Moreover, as Hamilton pointed out in Federalist Nos. 24 and 26, the “ought not” |an-
guage in the Pennsylvania and North Carolina constitutions was more of a caution than a
prohibition reflecting the “conflict between jealousy and conviction; between the desire of
excluding such establishments at all events and the persuasion that an absolute exclusion
would be unwise and unsafe.” THe FeperaLisT No. 24, at 127; No. 26, at 139. Addition-
ally, in Federalist No. 25, Hamilton notes that Pennsylvaniahad resolved to raise abody of
troops in peacetime to put down partia disordersin one or two counties notwithstanding
the “ought not” language in the Pennsylvania constitution. THe FeberaLisT No. 25, at 134;
see also THe FeberaLisT No. 38, at 206-07 (James Madison) (Clinton Rossiter ed., 1999)
(writing that Congress, unchecked by any other branch of the federal government, and soon
to be flush with cash from the western territory, could raise an indefinite number of troops
for an indefinite period of time under the Articles of Confederation).

13. Seeinfrasection I11.A.
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prohibited the expenditure of funds to use troops as “a posse comitatus or
otherwise to execute the laws.” 4 This funding limit expired at the end of
the fiscal year along with a decisive, but temporary, exercise of congres-
sional power under the Congtitution.®

After expiration of the fiscal law section, only the criminal law por-
tions of the Posse Comitatus Act remained effective. The criminal offense
had several elements. Almost 100 years later, however, the first courts
exploring the Act inadvertently focused almost all the subsequent litiga-
tion and commentary on just two of the elements: (1) which armed forces
must comply with the Act, and more importantly, (2) how to define the
phrase “to execute the laws.” The meaning of the Act’s other elements
remains largely unaddressed, even though Congress considered, but
rejected, attempts to remove them from the law.16

Many of the courts analyzing the Act also wrote about the law as if it
was the only law or principle that limited the use of the armed forcesin a
law enforcement role. Some, therefore, have claimed to discern a broader
policy or “spirit” behind the Act that is not supported by the historical
record or the statute's text.l” While these wider policies are sound, they
are embodied in federalism, the law concerning federal arrest authority,
election law, and especially fiscal law. The portion of the Posse Comitatus
Act that survived the nineteenth century doesn’t have to do all the work, a
view that eventhe Act’soriginal proponents appeared to recognize.’® Try-
ing to force-fit all these other principles into the surviving part of the Act
has only created aneed to “discover” a number of implied exceptions and
has sowed a great deal of confusion.

Further muddying the waters, much of the commentary about this
topic has been infected with a now thoroughly discredited, and racist, his-

14. Act of June 18, 1878, 20 Stat. 152. See infra notes 129-30 and accompanying
text.

15. Seeinfra note 130 and accompanying text & note 440.

16. Seeinfra notes 128-29 and accompanying text.

17. Seeinfra notes 307-10 and accompanying text.

18. A significant component of the two-year struggle to pass the Act involved fiscal
law. For example, proponents blocked passage of an Army appropriation until resolution
of the dispute over the Act, resulting in unpaid Army troops for several months. Seeinfra
notes 115-16 and accompanying text. Additionally, proponents of the Act emphasized the
congressional power of the purse, and the final version of the Act contained an explicit fis-
cal law prohibition. See 5 Cone. Rec. 2113 (1877) (Mr. Atkins discussing the bill’s fiscal
section and emphasizing the congressional power of the purse); infra note 130.
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torical analysis of the Reconstruction period.!® Other commentators, and
courts, have simply avoided or minimized the Act’s brutal racist origins.
Moreover, congressional efforts in the 1980s designed to expand military
participation in law enforcement contain language that, when read in iso-
lation, actually appears to increase legal restrictions on the military.2°

The DOD inherited, and built upon, this confusion in a system of
administrative regulations in the 1980s. The regulations adopted a very
expansive interpretation of the Act’s prohibitions, particularly regarding
the activities of the U.S. Navy and Marine Corps,?! but then identified sev-
eral implied exceptions to the greatly expanded rules. Moreover, the reg-
ulations have remained mostly frozen in time despite two subsequent
changesin the law designed to further increase military support to civilian

19. Seeinfra note 88 (discussing the Dunning school of thought).

20. See 10 U.S.C. § 375 (2000).

21. Seeinfra note 338 and accompanying text. Thefollowingisarecent example of
the impact of this expansive interpretation of the Act. In the Winter of 2001-2002, Navy
ships carrying Coast Guard Law Enforcement Detachments (LEDETS) were deployed off
major U.S. ports to query and board high-interest inbound merchant ships. These mostly
foreign-flagged vessels are very large and presented a potential threat of being used as a
weapon. The major purpose of the Coast Guard boarding was to verify that the vessel was
under the control of the ship’s master and did not actually present athreat. Because these
vessels are normally several hundred feet long, a LEDET of four to six members was, in
some cases, not large enough to ensure everyone's safety. This temporarily led to the use
of Navy personnel as backup security for the LEDET. See Joint MediaRelease, U.S. Coast
Guard/ U.S. Navy, Navy, Coast Guard Join Forces for Homeland Security (Nov 5, 2001),
http://www.uscg.mil/overview/article_jointrel ease.htm; United States Coast Guard, Mari-
time Law Enforcement, Homeland Security, para. 2, at http://www.uscg.mil/lantarea/aol e/
text/mhls.htm (last visited Mar. 8, 2003).

A 7 February 2002 Opinion of the Deputy Judge Advocate General of the Navy, how-
ever, concluded that such “direct” assistance from the Navy was prohibited by DOD/Navy
policy interpreting the Act and by 10 U.S.C. § 375, absent very high-level approvals. This
interpretation of the statutes and DOD/Navy policy initially put Navy ship captainsin a
tough situation since the only apparent options were either to not board a suspicious vessel
or to send the small LEDET and hope for the best. Larger LEDETS were not an option in
most instances since the Navy ships used in this operation did not have enough space. See
Letter from Deputy Judge Advocate General to Commander in Chief, U.S. Atlantic Fleet
(Feb. 7, 2002) (partially classified document; this article discusses only unclassified por-
tions). The Navy JAG opinion goes on to recommend that the Navy operational com-
mander seek the necessary approvals to support the Coast Guard LEDETSs with homeland
security boardings. This would be accomplished by requesting that the Secretary of
Defense issue a blanket deployment order. Seeid.
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law enforcement. One law neglected by the DOD increased its authority
to assist civilian agencies that fight terrorism.2?

This confusing legal quagmire might best be left alone if the status
quo actually did anything useful, such as protecting American civil rights
or limiting abuses of executive power. Asshown in section IV of thisarti-
cle, however, the Posse Comitatus Act has proven to be avery poor guard-
ian of theline between civil and military affairs. Potentially more effective
legal controls on the military remain untapped due to the excessive focus
on the Act.

I11. Ignoble Origins of the Posse Comitatus Act
A. TheAct Is Not from the Revolutionary Period

While the nation’s founders were deeply concerned with the abuses of
the British Army during the colonia period and military interference in

civil affairs,?3 the majority was even more concerned about a weak
national government incapable of securing life, liberty, and property.?*

22. Seeinfra note 372 and accompanying text.

23. The Declaration of Independence stated of King George: “He has kept among
us, in times of peace, Standing Armies, without the consent of our legislatures. He has
affected to render the Military independent of and superior to the Civil power.” DEecLARA-
TION OF INDEPENDENCE paras. 13-14. The Declaration also condemns King Georgefor “quar-
tering large bodies of armed troops among us.” Id. para. 16. Jefferson’s initial draft,
however, complained of both standing armies and ships of war. PauLINE MAIER, AMERICAN
ScriPTURE: MAKING THE DECLARATION OF INDEPENDENCE 107, 146 (1997). Also, the basisfor
the charges regarding standing armies wasthat King George |1 had asked Parliament’s per-
mission before bringing Hanoverian troops into England. Jefferson’s argument was that
King George |11 was similarly bound to get the colonial legislature’s permission before
sending troops into the colonies. 1d. at 114; see also U.S. Const. amend. |11 (“No soldier
shall, in time of peace be quartered in any house, without the consent of the Owner, nor in
time of war, but in a manner to be prescribed by law.”); see also Christopher A. Abel, Note,
Not Fit for Sea Duty: The Posse Comitatus Act, the United Sates Navy, and Federal Law
Enforcement at Sea, 31 WM. & MARY L. Rev. 445, 449-50 (1990); Clarence . Meeks, Ille-
gal Law Enforcement: Aiding Civil Authoritiesin Violation of the Posse Comitatus Act, 70
MiL. L. Rev. 83, 86-87 (1975).

24. See RoBerT W. CoakLEY, THE RoLE oF FEDERAL MILITARY ForRces IN DomEsTic Dis-
ORDER 1789-1878, at 4-7 (U.S. Army Center of Military History 1988) (discussing Shays
Rebellion and quoting a 1786 letter from George Washington to James Madison); see also
Tre FeperaLisT No. 21, at 107-08 (Alexandar Hamilton) (Clinton Rossiter ed., 1999), No.
23, at 121 (Alexandar Hamilton) (Clinton Rossiter ed., 1999) (“The principal purposes to
be answered by union are these—the common defense of the members; the preservation of
the public peace, as well against internal convulsions as external attacks. .. .").
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Some vocal patriots sought to avoid a standing army and any federal con-
trol over the state militias; however, in the end, theirs was the minority
view.?> The new Constitution did not contain the explicit limits and out-
right bans desired by some.%

Instead, the framers eventually counted on the now-familiar system of
checks and balances to prevent abuses.?’ The President, charged with the
faithful execution of the laws of the United States, is also Commander in
Chief of the Army, Navy, and state militias called to federal service.?® The
Constitution contains no explicit limits on the President’s use of the armed
forces to carry out the executive function beyond those contained in the

25. Actually, the concept of a standing army was not seriously debated during the
Constitutional Convention; what little debate there was revolved around the size of the
standing army. George Washington is believed to have ended the debate when he wondered
if potential enemies could also be counted on to limit the size of their armies. CoakLEy,
supra note 24, at 12; DANIEL A. FARBER & SUZANNA SHERRY, A HISTORY OF THE AMERICAN
ConstiTuTion 140 (1990). The Anti-Federalists made the argument against any standing
army during the state ratification debates; however, the focus was on the danger of central -
ized power. FARBER & SHERRY, supra, at 180-81; see also supra note 12 (discussing The
Federalist No. 38).

26. One can argue that the give and take of the political process leading to the Con-
stitution resulted in an implied limit on the use of the regular army, and perhaps the feder-
alized militia, to quell domestic disorders. See John P. Coffey, Note, The Navy’'s Role in
Interdicting Narcotics Traffic: War on Drugs or Ambush on the Constitution?, 75 Geo. L.J.
1947, 1951-52 (1987); CoakKLEY, supra note 24, at 11. The Constitutional Convention and
ratification debates make it clear that some wished to impose more stringent limits on the
central government’sability to useforceinternally. The standing army argument, however,
was raised and soundly rejected in both the congressional debates over the Bill of Rights.
FArRBER & SHERRY, supra note 25, at 242; see also supra notes 12, 25 and accompanying
text.

27. See THe FeperaLisT No. 51 (James Madison) (Clinton Rossiter ed., 1999) (The
Structure of the Government Must Furnish the Proper Checks and Balances Between the
Different Departments). The constitutional ratification debates from 1787-1788 show how
deeply the Anti-Federalists feared central government power and demonstrate the political
maneuvering and calculation of the day. For example, the Federalist emphasis on the mili-
tiaasthe principa military arm of the central government helped diffuse concern over the
congressional power to raiseastanding army. Thisalso left the Anti-Federalistsin the posi-
tion of having to argue that any federal authority over the militiawas, by itself, dangerous
toliberty. See CoakLEY, supra note 24, at 15-19; THe FeperaList No. 29, at 152 (Alexandar
Hamilton) (Clinton Rossiter ed., 1999) (“By a curious refinement upon the spirit of repub-
lican jealously we are even taught to apprehend danger from the militiaitself in the hands
of the federal government.”).

28. U.S. Consr. art. 11, 88 2-3.
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Bill of Rights.?® Congress retains the power of the purse over the armed
forces, but is prohibited from appropriating Army funds for more than two
years to ensure each session reexamines the issue of a standing army.3°
Many prominent Federalists considered this congressional power over
Army funding to be the most significant check upon its misuse.3* No sim-
ilar control was placed upon congressional funding for the Navy.%?

The framers clearly were aware of the posse comitatus and the use of
the military in some forms of law enforcement, yet they did not prohibit
the practice. The sheriff’s power to call upon the assistance of able-bodied
men to form a posse was an established feature of the common law.33
Moreover, naval forces of the time were traditionally used to enforce var-

29. See Abd, supra note 23, at 450 n.35. Taken together, articles I, 111, and IV of
the Constitution may authorize the President to use the armed forces in whatever manner
he deems reasonably necessary to carry out his chief executive function. See also THe Fep-
erALIST No. 28, at 146 (Alexandar Hamilton) (Clinton Rossiter ed., 1999) (“ That there may
happen cases in which the national government may be necessitated to resort to force can-
not be denied . . . . The means to be employed must be proportioned to the extent of the
mischief.”); No. 69, at 385-86 (Alexandar Hamilton) (Clinton Rossiter ed., 1999) (stating
that the President has supreme command and direction of the military and naval forces, as
first general and admiral of the nation). But see Coffey, supra note 26, at 1951-52 (arguing
that the Constitution’s reservation of power to Congress to call forth the militia to execute
the laws of the Union, combined with the lack of any explicit grant of similar authority to
the“army,” indicates an intent to deny the army authority to execute the law).

30. U.S. Consr. art. 1, 8 8. In Federalist No. 26, Hamilton wrote of this provision:

The legislature of the United States will be obliged by this provision,
once at least in every two years, to deliberate upon the propriety of keep-
ing amilitary force on foot; to cometo anew resolution on the point; and
to declare their sense of the matter by aformal vote in the face of their
constituents.

THe FeperaLisT No. 26, at 139 (Alexander Hamilton) (Clinton Rossiter ed., 1999).

31. See, e.g., THE FepERALIST No. 41, at 227 (James Madison) (Clinton Rossiter ed.,
1999). “Next to the effectual establishment of the Union, the best possible precaution
against danger from standing armies is a limitation of the term for which revenue may be
appropriated to their support. This precaution the Constitution has prudently added.”

Id.

32. SeeU.S. Consr. art. |, 88.

33. See Abel, supra note 23, at 460. Black’'s Law Dictionary defines posse comitatus
as“[t]he entire popul ation of a county above the age of 15, which a sheriff may summon to
his assistance in certain cases, asto aid him in keeping the peace, in pursuing and arresting
felons.” DeLuxe BLack’s LAaw DictionaRry 1162 (6th ed. 1990).
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ious laws.3* Finally, the federal government’s power to call out the posse
comitatus under the new Constitution was an issue actively discussed dur-
ing the ratification debates and in the federalist papers.®

A key feature of the traditional posse comitatus was the sheriff’s
power to require able-bodied mento lend assistance.3® Given the framers
obvious concerns about the army, the absence of any explicit limit on the
power of thelocal sheriff to call-out troops as members of a posse comita-
tusis difficult to explain unless one concludes that this was not perceived
as amajor problem. This apparent lack of concern, however, might be
explained by the fact that a common law posse comitatus followed the
direction of the local sheriff, while the framers were far more concerned
about centralized power, especially the power of Congress.3’ Moreover,

34. See Abel, supra note 23, at 457. The need to create and maintain naval forces
was not acontroversial matter. See THe FeperaLisT No. 41, at 228 (“The pal pable necessity
of the power to provide and maintain a navy has protected that part of the Constitution
against a spirit of censure which has spared few other parts.”).

35. See THE FeperaList No. 29, at 151-52 (Alexander Hamilton) (Clinton Rossiter
ed., 1999). The Anti-Federalists had argued that the new federal government didn’'t have
the power to call out the posse comitatus, which would lead to the use of troops to execute
thelaws of the Union. Hamilton dismissed the claim that the federal government could not
require participation in the posse comitatus, stating:

There is a striking incoherence in the objections which have appeared,
and sometimes even from the same quarter, not much calculated to
inspire a very favorable opinion of the sincerity or fair dealing of their
authors. The same persons who tell usin one breath that the powers of
the federal government will be despotic and unlimited inform us in the
next that it has not authority sufficient evento call out the POSSE COM-
ITATUS. The latter, fortunately, is as much short of the truth as the
former exceedsit.

Id. at 151-52.

36. 1d.; Roger B. Hohnsbeen, Note, Fourth Amendment and Posse Comitatus Act
Restrictionson Military Involvement in Civil Law Enforcement, 54 Geo. WasH. L. Rev. 404,
406 (1986); Abel, supra note 23, at 457.

37. Forrest McDoNALD, Novus Orpo SecLoruM: THE INTELLECTUAL ORIGINS OF THE
ConsrtiTuTioN 266-70 (1985) (stating that some delegates to the Constitutional Convention
and opponents to the proposed Constitution considered congressional authority to regulate
the militias arisk to liberty).
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the army was extremely small at this time, constituting less than one per-
cent of the nation’s total military force.38

The failure of the framers to prohibit military participation in civil
affairs and preserving domestic order explicitly also cannot be a result of
alack of knowledge. The Army’s role under the new Constitution was a
significant issue. In Federalist No. 8, Hamilton argued that the Union
would result in asmaller standing army. Of this smaller standing army (a
necessary evil) hesaid: “Thearmy under such circumstances may usefully
aid the magistrate to suppress a small faction, or an occasional mob, or
insurrection . . . .”3° Moreover, in denying charges that the federal govern-
ment intended to use military force to enforce the law, Hamilton never
claimed that the Constitution would prohibit such action. Instead he wrote
in Federalist No. 29: “What reason could there be to infer that force was
intended to be the sole instrument of authority, merely because thereis a
power to make use of it when necessary?’ 4 Clearly, the Posse Comitatus
Act did not originate from the Revolutionary Period.

B. Evolution of the Cushing Doctrine

Legidative and executive action in the early days of the American
republic confirm that the use of federal troops or federalized militiato pre-
serve domestic order, either as part of a posse comitatus or otherwise, was
an accepted feature of American life under the new Constitution.* The

38. See CoakLEY, supra note 24, at 23. 1n 1792, the Army’s authorized strength (not
actual or effective strength, which was ailmost certainly lower) was around 2000 troops, so
thefailureto specifically mention the regular troops may have been dueto their small num-
bers in relation to the state militias, which consisted of every free white able-bodied male
between eighteen and forty-five. Seeid.; 7 Cong. Rec. 3580 (1878) (remarks of Mr. Potter).
By comparison, in 1780-1781, the Commonwealth of Virginia had nearly 50,000 men in
the state militia. See THomAs JEFFERsON, NOTES oN THE STATE oF VirainiA 89 (W.W. Norton
& Co. 1972) (1787). In Federalist No. 46, Madison estimated the combined state militias
at 500,000 men. THe FeperaLisT No. 46, at 267 (James Madison) (Clinton Rossiter ed.,
1999).

39. THE FeperaList No. 8, at 37 (Alexander Hamilton) (Clinton Rossiter ed., 1999).

40. THe FeperaList No. 29, at 152 (Alexander Hamilton) (Clinton Rossiter ed.,
1999). Also, in Federalist No. 28, Hamilton stated: “That there may happen casesinwhich
the national government may be necessitated to resort to force cannot be denied .. .. The
means to be employed must be proportioned to the extent of the mischief.” THe FEDERALIST
No. 28, at 146 (Alexander Hamilton) (Clinton Rossiter ed., 1999).

41. See Abel, supra note 23, at 451-52, 460 and accompanying notes. The Judiciary
Act of 1789 continued the practice of calling out a posse comitatus and using U.S. soldiers
and sailors as members, making it acommon feature in early U.S. history. Id. at 460.
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Judiciary Act of 1789 gave federal marshalsthe power to call out the posse
comitatus, and a 1792 amendment made the implied power to call on the
military explicit.*? In 1794, President Washington led alarge force of fed-
eral troops into western Pennsylvania because farmers refused to pay a
whiskey excisetax and treated the U.S. revenue officers much as they had
the earlier British tax collectors.*® Later, President Jefferson issued a
broad proclamation that relied upon the Chief Executive's authority to call
on the entire populace, military and civilian, to serve asagrand posse com-
itatus to counter Aaron Burr’s planned expedition against Spanish terri-

42. See Meeks, supra note 23, at 88; Abel, supra note 23, at 460. The 1792 amend-
ment actually authorized the use of amilitia to assist the marshal’s posse. The provision,
however, gave rise to the practice of using both regulars and militia members as part of a
posse. See Meeks, supra note 23, at 88. Thefailure of the law to mention the regular troops
specifically may have been due to their small numbersin relation to the state militias. See
supra note 38. In any event, it soon became an accepted practice for the marshal to call out
both the militiaand regular troopsto serveinthe posse. An 1878 Attorney General opinion
stated:

It has been the practice of the Government since its organization (so far
has been known to me) to permit the military forces of the United States
to be used in subordination to the marshal of the United States when it
was deemed necessary that he should have their aid in order to the
enforcement of his process [sic]. This practice was deemed to be well
sustained under the twenty-seventh section of the judiciary act of 1789,
which gave to the marshal power “to command all necessary assistance
in the execution of hisduty” and was sanctioned not only by the custom
of the Government but by several opinions of my predecessors.

16 Op. Att'y Gen. 162, 163 (1878).
43. See ALaN BRINKLEY, AMERICAN History: A Survey 174 (9th ed. 1995); Abel,

supra note 23, at 451 & n.36. The First Congress had passed the Calling Forth Act for the
Militiain 1792, delegating to the President the power to call a state militiainto federal ser-
vice to enforce the laws of the union. In each case, the President was required to issue a
“ceaseand desist” proclamation to theriotersbefore acting. President Washington used this
authority to raise troops to counter the Whiskey Rebellion. CLayTon D. LAURIE & RoNALD
H. CoLE, THE RoLE oF FEDERAL MILITARY Forces IN DomEsTIc DisorDERS 1877-1945, at 18
(U.S. Army Center of Military History 1997); H.W.C. Furman, Restrictions upon the Use
of the Army Imposed by the Posse Comitatus Act, 7 MiL. L. Rev. 85, 88 & n.20 (1960). In
1807, the President was permitted to use regular troops under the samerestrictions. See Act
of Mar. 8, 1807, 2 Stat. 443.
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tory.** In 1832, President Andrew Jackson initially sent military forces
toward South Carolina under a Jefferson-like posse comitatus theory to
prevent secession.”® In an 1851 report to the Senate, President Fillmore
stated that the President had the inherent power to use regular troops to
enforce the laws and that all citizens could be called into a posse by the
marshal .46

The Senate Judiciary Committee, with only one dissenting voice,
agreed that the marshals could summon both the militiaand regular troops
to serve in a posse comitatus.*’ In 1854, Attorney General Cushing for-
mally documented the doctrine, concluding:

[T]he posse comitatus comprises every person in the district or
county above the age of fifteen years whatever may be their
occupation, whether civilians or not; and including the military
of all denominations, militia, soldiers, marines. All of whom are
alike bound to obey the commands of a sheriff or marshal .48

Initially, the Cushing Doctrine, as thelong-standing policy became known,
was used to help the U.S. marshals enforce the Fugitive Slave Act in
Northern states.*® As such, the doctrine was undoubtedly popular with
Southern slaveholders. Southern support for the doctrine, however,

44, SeeFurman, supranote43, at 89; CoakLEY, supranote 24, at 79-80. When called
upon to issue a proclamation responding to Aaron Burr’s actions to organize insurgents
against Spanish territory in 1806, Jefferson ordered “all officers having authority, civil or
military, and all other persons, civil or military, who shall be found in the vicinity” to aid
and assist “by all meansin their power” to search for and bring to justice Burr’s supporters.
Furman, supranote 43, at 89. Jefferson later called this* an instantaneous levee en masse.”
MERRILL PETERSON, THOMAS JEFFERSON AND THE NEW NATION 851 (Oxford Univ. Press 1975).

45. Furman, supra note 43, at 89. President Jackson was awaiting federal legislation
that would permit him to use force against the insurgent state since the South Carolina gov-
ernor was certainly not going to request federal assistance. 1d.

46. CoakLEY, supra note 24, at 130.

47. 1d. at 130-31.

48. See 6 Op. Att'y Gen. 466, 473 (1854) (internal citation omitted). Thisopinionis
known as the Cushing Doctrine. The Posse Comitatus Act was specifically designed to
overturn it. 7 Cong. Rec. 4241-47 (1878); Memorandum from William H. Rehnquist,
Assistant Attorney General, Office of Legal Counsel, to Benjamin Forman, Assistant
Genera Counsd (International Affairs), Department of Defense, subject: Legality of dep-
utizing military personnel assigned to the Department of Transportation (Sept. 30, 1970).

49. See 6 Op. Att'y Gen. 466 (1854).
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severely waned during the Civil War and Reconstruction periods asfederal
troops began to enforce civil rights laws and protect the freedmen.*°

C. TheAct’s True Roots in the Civil War and Reconstruction Periods

The arrival of federal troops in the Southern states during the Civil
War had quickly undermined the slaveholders' authority, even before the
Emancipation Proclamation formally announced the beginning of the end
of the “ peculiar institution.”>! Asthe war ended, much of the former Con-
federacy was occupied by victorious federal troops, including some of the
134,000 blacksin the federal Army.>? For some Southerners, the military
occupation was worse than the battlefield defeat.>® The presence of victo-
rious Union troops, including former dlaves, humiliated many former Con-
federates.® Throughout the war, black Union troops flaunted their
contempt for the symbols of davery and relished the opportunity to exert
authority over, and in some cases torment, Southern whites.> Black sol-
diers acted, according to one New York newspaper, as “apostles of black

50. 5 Cone. Rec. 2117 (1877) (Mr. Banning calling the Cushing Doctrine“an opinion
questionable at best, but strangely perverted by the Attorney-General”); 7 Cone. Rec. 3582
(1878); seeinfra section I11.C.

51. SeeEric FonER, RECcoNsTRUCTION: AMERICA’S UNFINISHED RevoLuTion 1863-1877,
at 4, 8-10(1988). The Emancipation Proclamation wassigned on 1 January 1863. Notably,
whilethe plantation owners dominated the antebel lum South, many independent white yeo-
man farmers owned few, if any, slaves and were politically and socially distinct from the
planter class. These self-sufficient “upcountry” farmers led western Virginia to secede
from Virginia and engaged in armed resistance against the Confederacy in eastern Tennes-
see. Union societies flourished in other parts of the South, and thousands of Southern men
joined the Union Army outright or resisted Confederate authority. One historian has
described thisasa civil war within the Civil War. Seeid. at 11-17. Not surprisingly, many
of these southern Unionists became prominent white Republican leaders of Reconstruction.
They were called “scalawags’ by the temporarily displaced planter class. Seeid. at 17;
BRINKLEY, supra note 43, at 421-22.

52. See JoHN H. FrankLiN, ReconstrucTion: AFTER THE CiviL WaR 23, 35 (1961);
FonER, supra note 51, at 8 (stating 180,000 blacks had served in the Union Army).

53. See FRaNKLIN, supra note 52, at 35.

54. Seeid.; FoNeR, supranote51, at 9. Former slave ownerswerevery easy to humil-
iate by modern standards and reportedly became quite indignant if not treated to the same
deferencethat they were entitled to under slavery. For example, one North Carolinaplanter
complained bitterly to the Union commander that a black soldier had bowed and greeted
the white planter without first being invited to speak to awhite man. See FonEer, supra note
51, at 120. An Alabama newspaper complained that literate blacks might read a competing
black newspaper, become “pugnacious,” and no longer exhibit proper respect for their
former owners. Id. at 117.

55. See Foner, supranote 51, at 9.



2003] THE POSSE COMITATUSACT 101

equality,” spreading radical ideas about black civil and political rights,
which in turn inspired constant complaints from Southern whites.>® Black
Union soldiersrode the streetcars, spoke to whites without permission, and
helped organize black schools.%” Perhaps even worse in Southern eyes,
black troops intervened in plantation disputes and sometimes exerted con-
trol and authority over whites on behalf of the Army.>8

The Army also became associated with the rise of black political
power and organization.>® The spring and summer of 1865 saw an exten-
sive mobilization of black political activity, at least in areas that had been
occupied by Union Troops during the war.% Union Leagues and other
groups openly sought black equality under the protection of the Army and
Freedmen’s Bureau.5> While the federal Army quickly demobilized after
the war,%? it remained a powerful symbol of the destruction of the South’s
antebellum way of life. 6 Army activity to protect blacks or assist institu-

56. Seeid. at 80.

57. 1d.

58. Id. “Itisvery hard,” wrote a Confederate veteran, “to see a white man taken
under guard by one of those black scoundrels.” 1d. Southern whites were also indignant at
being made to answer charges made by blacks before Freedmen’s Bureau courts. One
Georgian considered it “outrageous that blacks had white men arrested and carried to the
Freedmen’s court . . . where their testimony istaken as equal to awhite man’s.” Id. at 151.
Of the Freedmen’s Bureau judge, a Mississippian complained: “Helistened to the slightest
complaint of the Negroes, and dragged prominent white citizens before his court upon the
mere accusation of a dissatisfied negro.” Id. at 150.

59. Seeid. at 43 (describing the situation in Tennessee), 110-11 (describing early
black political activity in Norfolk, Virginia).

60. Seeid. at 110.

61. Id. at 110-11. The Freedman’s Bureau, formally known as the Bureau of Refu-
gees, Freedmen, and Abandoned Lands, was created on 3 March 1865. Seeid. at 68-70,
142-70; FRANKLIN, supra note 52, at 36, 228. The Bureau had the almost impossible mis-
sion to introduce a system of free labor in the South, establish schools for the freedmen,
provideaid to the sick and disabled, adjudicate di sputes between the races, and secure equal
justicefor blacks and white Unionists from state and local courtsand government. Thisled
many Southernersto consider the Bureau an important part of aforeign government forced
upon them and supported by an army of occupation. See FRaNkLIN, supra hote 52, at 36-
39. President Johnson and many Northern Democrats also opposed the Bureau. Like the
Army, the Bureau's perceived influence greatly exceeded reality. At its peak, the Bureau
had no more than 900 agentsin the entire South. Foner, supra note 51, at 143. Moreover,
part of the Bureau’s agenda was to get blacks back to work as free labor, which, in many
cases, involved pressuring blacks to go back to work on the plantations. Id. at 143-44.

62. The number of Army troops dropped quickly from 1 million to 152,000 by the
end of 1865. By thefall of 1866, total Army strength stood at only 38,000 men, with most
stationed on the Western frontier. See Foner, supra note 51, at 148; FRANKLIN, supra note
52, at 119-20.
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tions such as the Freedmen’'s Bureau, no matter how limited, kept the
wounds open and raw.%*

One prominent Tennessee planter perhaps summarized the Southern
perspective on the Bureau and the Army best when he wrote:

The Agent of theBureau . . . requirescitizens (former owners) to
make and enter into written contracts for the hire of their own
Negroes. . .. When a Negro is not properly paid or fairly dealt
with and reports the facts, then a squad of Negro soldiersis sent
after the offender, who is escorted to town to be dealt with as per
the Negro testimony. Inthe name of God how long issuch things
to last [sic]

Politically, the period immediately following the war was much more
benign for the former leaders of the South. Under the generous terms of
Presidential Reconstruction,® state governments were in place throughout
the South by the end of 1865.5” Not surprisingly, these state governments

63. FoNER, supranote 51, at 154. While Southern whites generally resented the pres-
ence of Union Soldiers, in somelocations shortly after thewar Army troops actually helped
control the freedmen and force them back into plantation labor. Id. at 154-55.

64. See FRANKLIN, supra note 52, at 36; see also Foner, supra note 51 (illustrations
following page 194) (two images of the Freedmen’s Bureau). Initialy, the Bureau had no
Separate appropriation, so it drew personnel and resources from the Army. Foner, supra
note 51, at 143. One of the Bureau's most important missions was the creation of schools
for black children. By 1869, the Bureau oversaw about 3000 schools serving 150,000 stu-
dents. Id. at 144. While hated by white Southerners, this activity eventually helped lay the
groundwork for a public education system in the South. 1d.

65. FonEer, supra note 51, at 168.

66. Presidential Reconstruction consisted of President Lincoln’s Reconstruction Plan
and President Johnson's “Restoration” Plan. The Lincoln Plan, announced in December
1863, offered agenera amnesty to all white Southerners, except high Confederate officials,
who pledged loyalty to the Union and accepted the end of davery. Loyal voters could set
up astate government once ten percent of the number of votersin 1860 took the oath. Three
occupied Southern states, Louisiana, Arkansas, and Tennessee, were readmitted under this
planin 1864. President Johnson’s Restoration Plan, implemented in the summer of 1865,
incorporated some of the more restrictive provisions from the vetoed Wade-Davis hill;
however, it was also designed to quickly readmit the former Confederate states into the
Union. Seeid. at 35-37, 60-61 (describing the Wade-Davis hill), 176-84; BRINKLEY, supra
note 43, at 416-17, FRANKLIN, Supra note 52, at 23-29.

67. SeePHiLIP JENKINS, A HisTory oF THE UNITED STATES 148 (1997); BRINKLEY, Supra
note 43, at 417.
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contained many familiar Confederate faces®® and moved quickly to assert
white domination over blacks via a series of laws know as the “Black
Codes.”® These laws, while varying from state to state, consigned blacks
to ahopelessly inferior status slightly better than serfdom.”™ For example,
some codes forbade blacks from taking any jobs other than as plantation
workers or domestic servants.”t Unemployed blacks could be arrested for
vagrancy by local officials, fined by the courts, and then hired out to pri-
vate employers to satisfy the fine.”? Mississippi even required blacks to
possess written proof, each January, of employment for the upcoming
year.”® Many states also established an “apprentice” system for black
minors that, in practice, provided free plantation labor indistinguishable
from slavery.” Asone Southern Governor stated, the newly reconstructed
governments were a white man’s government and intended for white men

68. Georgia selected the former Confederate vice president, Alexander H. Stevens,
asalU.S. Senator. See BRrINKLEY, supranote 43, at 417; FRANKLIN, supranote 52, at 43. The
reconstructed Southern governments also contained former Confederate cabinet officers
and senior military officers, many un-pardoned or otherwise ineligible to vote. FrRankLIN,
supra note 52, at 43. Pro-Confederates were also appointed to a large number of local
patronage jobs, in some cases because there simply were not enough unconditional Union
men available or to build political bridges to the old power class. After al, seventy-five
percent of white mal es hetween el ghteen and forty-five had served in the Confederate Army
at some point, and many white Republican politicians realized that they could not stay in
power without some additiona white support. Foner, supra note 51, at 185, 188, 197.

69. SeeFonEr, supranote51, at 199. The North Carolinaprovisional governor listed
unqualified opposition to black voting rights as a central part of Southern Unionism. The
Florida governor insisted that emancipation did not imply civil equality or the vote.
Instead, he advised the freedmen to return to the plantation, work hard, and obey their old
Masters. Id. at 189.

70. Seeid. at 198-204; FRANKLIN, supra note 52, at 49. The basic ideawas to return
matters to as near as davery as possible. Foner, supra note 51, at 199 (citing the remarks
of Radical Benjamin Flanders describing the situation in the South).

71. See BRINKLEY, Supra note 43, at 417-18.

72. Seeid. at 418. Note, however, that these vagrancy laws were not unlike thosein
theNorth. See FrankLIN, supra note 52, at 50. 1nthe South, however, normally only blacks
were forced to work. In Florida, blacks who broke labor contracts could be whipped,
placed in the pillory, or sold for up to one year of labor, while whites faced only the threat
of civil lawsuits. See Foner, supra note 51, at 200.

73. FoNEer, supra note 51, at 198.

74. Id. at 201. Thelawsgenerally alowed judgesto bind black orphansand children
from impoverished families to white employers. The former owner usually had first pref-
erence, and consent of the child’s parents was not required. Moreover, the definition of
“minors’ was quite flexible for the time, allowing whites to “employ” a sixteen year-old
“apprentice” with awife and child. 1d.
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only.” The same could be said for the courts.”® Georgiawent so far asto
expel the modest number of black citizens el ected to the state legislature.””

The “reconstructed” state governments also did very little to protect
blacks against what was, unfortunately, just the beginning of widespread
racial terrorism.”® In many areas, the violence raged unchecked. For
example, Texas records from the Freedmen’s Bureau recorded the murder
of 1000 blacks by whites from 1865-1868.7° The stated “reasons’ for the
murdersinclude: “Onevictim ‘did not remove his hat;” another ‘wouldn’t
give up hiswhiskey flask;' awhite man ‘wanted to thin out the niggers a
little;” another wanted ‘to see ad—d nigger kick.’”8°

At this point, efforts by the freedmen to assert even a modicum of
their freedom probably led to the largest number of attacks. Freedmen
were beaten and murdered for not acting like slaves. “Offenses’ included

75. See FrankLIN, supra note 52, at 51 (describing the remarks of the South Carolina
Provisional Governor B.F. Perry). Some of the most flagrant provisions of the Black Codes
were never enforced due to the action of Army commanders. The laws were mostly
replaced, however, with racially neutral laws that, in practice, only applied to blacks.
FonER, supra note 51, at 208-09. The idea of a“white man’s government” remained a cen-
tral part of the Democratic Party platform in the 1868 presidential election. The Demo-
cratic candidate for Vice President, Frank Blair, wrote that a Democratic President could
restore whites to power in the South by using the Army. In campaign speeches, he also
excoriated Republicans for placing the South under the rule of “semi-barbarous blacks’
who “longed to subject white women to their unbridled lust.” 1d. at 339-40.

76. FonERr, supranote 51, at 150. The basic problem was that Southern whites could
not conceive that the freedmen had any rights at all. The primary objective of Southern
courts during Presidential Reconstruction was to control and discipline the black popula-
tion and force it to labor for whites. Id. a 204-05.

77. SeeFraNKLIN, supranote 52, at 131. The extent of whiteintolerance can beillus-
trated by the fact that at no point did blacks dominate the Southern governments. In other
words, “black rule” was amyth. See Foner, supra note 51, at 353; infra note 88.

78. See FoNER, supra note 51, at 119-23; FRaNKLIN, supra note 52, at 51. The North
also had its own racia problems both before and during the war. In the 1840s and 1850s,
white supremacy was a central platform of the Northern Democratic Party, and four states,
lowa, Illinois, Indiana, and Oregon, refused to admit blacks into the state. In 1860, free
blacks made up less than two percent of the North’s population, but faced almost universal
discrimination in voting, schooling, employment, and housing. See Foner, supra note 51,
at 25-26. The 1863 draft riotsin New York City degenerated into brutal attacks on black
citizens. Only the arrival of federal troops fresh from the Gettysburg battlefield restored
order. Seeid. at 32-33. Unlike the South, however, New York launched some reforms, and
cooler heads looked on the racial brutality as a problem to be addressed vice an acceptable
social practice. Id. at 33.

79. FonEer, supra note 51, at 120.

80. Id. Texascourtsindicted some 500 whitesfor the murder of blacksin 1865-1866,
but not one conviction was obtained. Id. at 204.
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attempting to leave a plantation, disputing contract payments, attempting
to buy land, and refusing to be whipped.8!

Newspaper stories about the Black Codes and abuse of the former
slaves enraged Northerners, and the Republican Congress opposed Presi-
dent Johnson'’s lenient Reconstruction plan. The Southern actions united
Republicans behind amore radical agenda since there was abroad consen-
sus that the freedmen’s personal liberty and ability to compete as free
laborers had to be guaranteed to give meaning to emancipation.8’ After
more than a year of congressional investigations, preliminary steps, and
additional Southern resistance,® Congressional (or “radical”) Reconstruc-
tion became entirely dominant in early 1867.84 Under Congressional
Reconstruction, the existing state governments were dissolved, direct mil-
itary rule was introduced, and specific measures were taken to encourage
black voting.8> Moreover, “radical” leadersinsisted on building apolitical
establishment that would permanently secure full civil rights for the freed-
men.8®

Not surprisingly, neither military rule by federal troops®’ nor the sub-
sequent mixed-race Republican state governments were popular with the
white oligarchy that had dominated the South before the war. From their
perspective, Congressional Reconstruction imposed corrupt and inept for-

81. Id. at 121.

82. Id. at 225.

83. Thisincluded an 1866 pogrom against blacks in New Orleans that was halted
with the intervention of the U.S. Army, and the Memphis race riots in which angry whites
rampaged through black neighborhoods for three days burning homes, schools, and
churches. Seeid. at 261-64; BRINKLEY, supra note 43, at 419; FrRANKLIN, supra note 52, at
62-63.

84. FonEer, supra note 51, at 276. Tennessee was readmitted, but the other ten South-
ern states were divided into five military districts under the control of a military com-
mander. Only adult black males and white males who had not participated in the rebellion
could register to vaote. These voterswould elect a convention to prepare anew state consti-
tution acceptable to the U.S. Congress. Once the state constitution was ratified, voters
could select officials who must then ratify the Fourteenth Amendment to the Constitution.
See BRINKLEY, supra note 43, at 419; FoneRr, supra note 51, at 276-77; FRANKLIN, Supra note
52, at 70-73. By 1868, there were about 700,000 black voters and 625,000 white votersin
the South. See Jenkins, supra note 67, at 150; FRANKLIN, Supra note 52, at 86.

85. See FrRANKLIN, supra note 52, at 70; JENkINs, supra note 67, at 150. Ironically,
many Northern states did not allow blacks to vote. See Foner, supra note 51, at 222-23;
FRANKLIN, Supra note 52, at 62.

86. See JENKINS, supra note 67, at 148-49. As politicians, the Republican senators
and representatives also undoubtedly realized that the newly freed slaves would vote
Republican.
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eign governments propped up by an occupying army.88 Accordingly,
Southern Democrats did everything possible to undermine rapidly the
Republican mixed-race state governments. In some areas, expanded vot-
ing rights for former Confederates gradually created white Democratic
voting majorities, while economic pressure induced blacks to avoid polit-
ical activity.8? In other areas, however, more direct action to limit black
Republican voting was required to return the white planter class to power.
Terrorist organizations such asthe Ku Klux Klan, the Knights of the White
Camellia, and the Knights of the Rising Sun served as the unofficial, and
highly decentralized, Southern white army in the war against Northern
rule.® For this“army,” no act of intimidation or violence was too vile, so
long as it was directed against blacks and their white political allies.®

While the Republican state governments resisted this “ counter-recon-
struction,” their effortsto combat the Klan were ineffective, and state offi-
cials appealed for federal help.%? Some federal interventions resulted,
including the 1871 Federal Ku Klux Act that gave the President the power

87. The Army was used in arole anal ogousto the modern mission of “ Peace Enforce-
ment Operations.” Peace Enforcement Operations (PEO) are the application of military
force or the threats of its use to coerce or compel compliance with resolutions or sanctions.
The PEO forces strive to beimpartial and limit actual use of force. The primary goal, how-
ever, isto apply coercion in away that makesthe parties embrace the political solution over
continued conflict. See JoINT CHiers oF STaFF, JoINT Pug. 3-07.3, JoINT TAcCTICS, TECHNIQUES,
AND ProcepuRres ForR Peace OperaTioNs ch. 111 (12 Feb. 1999). The mission is known as
“Peacekeeping” if all sidesto the conflict consent to the participation of the U.S. troops. Id.
at 1-10. Most Reconstruction Army commanders were extremely reluctant to participatein
thismission and tried to keep out of civil matters. Some even opposed radical Reconstruc-
tion. See FonEeRr, supra note 51, at 307-08.

88. See FrankLIN, supra note 52, at 39. Other Southern complaints concerned
exploitation by Northern “carpetbaggers’ and betrayal by Southern white Republican
“scalawags.” See BRINKLEY, supra note 43, at 421-22; JEnkINs, supra note 67, at 150. This
“traditional” view of Reconstruction described the period as “bayonet rule.” BRINKLEY,
supra note 43, at 432. Thisnow discredited view of Reconstruction isreflected in the work
of William A. Dunning during the early 1900s. Dunning and his followers portrayed Con-
gressional Reconstruction as a sordid attempt by Northern Republicans to take revenge on
Southern rebels and assure Republican domination of state and national government. Igno-
rant blacks were pushed into positions of power (black or Negro rule), while plundering
carpetbaggers, working with local white scalawags, fleeced the public. After a heroic
struggle, the Democratic white community overthrew these governments and restored
“homerule”’ (white supremacy). Seeid. at 432-33; FoNER, Supra note 51, at Xix-xx; seealso
FonERr, supra note 51, at 294-307 (dispelling many myths about carpetbaggers and scala
wags), 353 (giving arelatively short list of significant state offices held by black officials
during Reconstruction).

89. See BRINKLEY, supra note 43, at 421; FRANKLIN, Supra note 52, at 172-73.

90. See Foner, supra note 51, at 342-45, 425-44.
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to suspend habeas corpus and proclaim martial law when necessary.®
President Grant used the relatively few federal troops remaining in South
Carolina and other states to make arrests and enforce the anti-Klan law.%
The Act, however, expired in 1872, and any temporary benefits quickly
faded along with the already waning Northern will to enforce Reconstruc-
tion.% With afew exceptions, Southern Republicans were left to fend for
themselves. Asone prominent historian has noted: “Negroes could hardly
be expected to continue to vote when it cost them not only their jobs but
their lives. In one state after another, the Negro el ectorate declined steadily

91. See BRINKLEY, supra note 43, at 430; FRANKLIN, supra note 52, at 155.

It involved the murder of respectable Negroes by roving gangs of terror-
ists, the murder of Negro renters of land, the looting of stores whose
owners were sometimes killed, and the murder of peaceable white citi-
zens. On one occasion in Mississippi a member of aloca gang, “Heg-
gie's Scouts,” claimed that his group killed 116 Negroes and threw their
bodiesinto the Tallahatchie River. It wasreported that in North Carolina
the Klan was responsible for 260 outrages, including seven murders and
the whipping of 72 whites and 141 Negroes. Meanwhile, the personal
indignities inflicted upon individua whites and Negroes were so varied
and so numerous as to defy classification or enumeration. There were
the public whippings, the maiming, the mutilations, and other almost
inconceivable forms of intimidations.

FRANKLIN, supra note 52, at 157

92. FoNER, supra note 51, at 438-44. Many states passed anti-Ku Klux Klan laws,
appointed special constables, declared martial law, and offered rewards. State militias,
many composed of black troops, were deployed to keep the peace and arrested some sus-
pects. It did not work, however, as white Demaocrats |ashed back with even more determi-
nation, and the Republican administrations refused to respond with similar levels of force.
Seeid. at 436-42; FrRankLIN, supra note 52, at 162-63.

93. FoNER, supranote51, at 454-55. Thefederal Ku Klux Klan Act and Enforcement
Actsdramatically increased federal participationin criminal law, asthefederal government
no longer depended upon local law enforcement officialsto protect the freedmen. Instead,
the full authority and resources of the national government could be used, for a short time,
to protect civil and politica rights. 1d. at 455-56.

94. Seeid. at 457-58; FRANKLIN, supra note 52, at 168.

95. A severe economic depression caused by the “Panic of 1873 also sapped avail-
able state and federal resources and led to significant Republican palitical losses as voters
blamed the party in power during the 1874 congressional elections. See FoNeRr, supra note
51, at 512-24, 535.
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as the full force of the Klan came forward to supervise elections that fed-
eral troops failed to supervise.” %

One by one, the small clique of white landowners who had dominated
the South before the war replaced the mixed-race Republican govern-
ments.%” Two states, Alabama and North Carolina, faced a period of polit-
ical stalemate beginning in 1870. In both, Republicans could claim that
they remained the majority party in peaceful elections.® While the poten-
tial for federa intervention induced some restraint, the “redeemed” state
governments moved forward under Democratic leadership to exert white
supremacy and control of the labor force.?® Schools for blacks and poor
whites closed, segregation was required, and black voting power strictly
limited.1® By 1876, the only survivors of the Reconstruction regime were
in Louisiana, Florida, and South Carolina. Without federal troops, how-
ever, it wasclear that thelast of the Republican governmentswould fall. 10

Theselast vestiges of occupying federal troopswere used to supervise
polling placesin Louisiana, Florida, and South Carolina during the contro-
versial presidential election of 1876.1°2 The need to prevent fraud and
voter intimidation was clear enough. In South Carolina, for example, the
“Plan of Campaign” called upon each Democrat to “ control the vote of at

96. See FRANKLIN, supra note 52, at 172.

97. See BRINKLEY, supra note 43, at 429-30. Southern Democrats looked upon this
as ajoyous event and called it “redemption” or the return of home rule. Id. Many other
factors besides direct violence contributed to the downfall of the Southern Republican gov-
ernments, including economic pressure from white Democrats, internal Republican feuds,
white Republican racism, corruption, the economic depression, the severe problemsfacing
state and local governments in the South, and the sheer number of white Democrats once
voting restrictionson former rebelswere lifted. Foner, supranote 51, at 346-49. Addition-
ally, the national Republican Party became much more conservative during the Depression
and moved away from the free labor ideology. Id. at 525. The campaign of violence by
Southern white Democrats and loss of Northern will, however, were the decisivefactorsin
redemption. Id. at 603.

98. FonEer, supra note 51, at 444.

99. Seeid. at 421. Thisactivity began in border states and the upper South. Id.

100. Seeid. at 422-23. When Georgiawas“redeemed” in 1870-1871, apoll tax com-
bined with new residency and registration requirements quickly reduced the number of
black voters, and a shift from ward to citywide elections eliminated Republicans from
Atlanta's city council. Moreover, ablack legidator from aremaining Republican enclave
was expelled from the state legislature and jailed on trumped-up charges. Id. at 423.

101. Furman, supra note 43, at 90-91.

102. Id. During the election of 1876, over 7000 deputy marshals were used to super-
vise the election, and President Grant ordered federal troops to the polling places in
Louisiana, Florida, and South Carolinato prevent fraud and voter intimidation. 1d.
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least one Negro by intimidation, purchase, keeping him away or as each
individual may determine.” 1% Some Democrats planned to carry the elec-
tion “if we have to wade in blood knee-deep.” 104

The subseguent political battles over the contested election resultsled
to the effective withdrawal of federal troops from the South in early 1877
as part of a deal to resolve which candidate would assume the Presi-
dency.1% The state Republican governments collapsed, and the traditional
whiteruling class resumed power.'%® Inthewordsof W.E.B. DuBois, “The
dave went free; stood a brief moment in the sun; then moved back again
toward slavery.” 107

D. Legidlative Action to Prevent Another Reconstruction Period

Initial congressional action to maintain this movement began shortly
after the 1876 election, at the peak of Southern resentment over military
intervention to protect black voting rightsin Louisiana, Florida, and South
Carolina. At the time, the entire body of federal law had been codified in
the 1874 Revised Statutes (RS).1%8 Five of these laws, RS 1989, 5297,
5298, 5299, and 5300, addressed the use of the Army and Navy in the exe-
cution of the laws and to suppress insurrections, domestic violence, or
unlawful combinations or conspiracies against either state or federal
authority. Revised Statutes 5297 and 5298 were the direct descendants of
the Calling Forth Act of 1795 and the 1807 amendments permitting the use
of regular troops upon request of a state government. Revised Statute 5298
allowed the President to employ the land and naval forces of the United
States to combat forces opposing federal authority without an invitation
from a state government. Revised Statutes 5299 and 1989, passed as part
of the Ku Klux Klan Act, permitted the President to employ the land and
naval forces to enforce civil rights. In al cases of a planned intervention

103. Foner, supra note 51, at 570.

104. 1d. at 574.

105. In anutshell, Democrats, whose candidate had won the popular vote and per-
haps the electoral vote, dropped opposition to the selection of Republican Rutherford B.
Hayes in exchange for the withdrawal of most federal troops from the South, a non-inter-
ference policy, and certain other concessions. See BRINKLEY, supra hote 43, at 430-31; Jen-
KINS, supra note 67, at 151-52; FoneRr, supra note 51, at 582; see also Gore VibaL, 1876
(1976) (historically accurate fictionalized account of the election).

106. FonEer, supra note 51, at 582.

107. 1d. at 602.

108. Revisep StatuTes oF THE UNITED StaTes (2d ed. 1878) [hereinafter Revisep
SraTuTEs] (passed at the first session of the Forty-Third Congress, 1873-1874).
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under RS 5297-5299, however, RS 5300 required the President to issue a
proclamation commanding the insurgents to disperse and retire peaceably
to their respective homes before employing the military forces.1%

Other laws, RS 2002-2003 and the related criminal provisions at RS
5528-5532, limited the use of military or naval forces at polling places and
in elections. % Most significantly, these election laws prohibited place-
ment of military and naval forces at polling places unless necessary to
repel armed enemies of the United States or to keep peace at the polls. !

The President’s actions to supervise polling places during the 1876
eection were harshly criticized by many members of the democratically
controlled House in early 1877.1? Ironically, this use of Army troops to
keep the peace at polling places was specifically contemplated by RS 2002
and 5528.113 Nonetheless, according to one member, Congressman
Atkins, military supervision of polling places was atyrannical and uncon-
stitutional use of the Army to protect and keep in power unelected
tyrants. 14 In other words, the lawful use of the Army gave three Southern
Republican state governments a chance to survive, primarily by keeping
the Ku Klux Klan from intimidating Republican voters.

In response to these concerns, Congressman Atkins offered arider to
the Army appropriations bill prohibiting the use of the Army “in support
of the claims, or pretended claim or claims, of any State government, or
officer therefore, in any State, until such government shall have been duly

109. SeeLAurig, supranote 43, at 18-21; Revised STATUTES, supra note 108, at 348,
1029-30.

110. Revised Statute 2002 prohibited any person in the military, naval, or civil ser-
vice of the United States from bringing troops or armed men to the place of an election in
any state unless necessary to repel the armed enemies of the United States, or keep peace
at the polls. Revised Statute 5528 imposed criminal sanctions of up to five years' impris-
onment at hard labor for violations. Revised Statute 2003 prohibited Army and Navy offic-
ers from interfering with elections. Revised Statutes 5530 through 5532 contained the
related criminal provisions. See Revisep STATUTES, supra hote 108, at 352, 1071, 88 2002-
2003, 5528, 5530-5532 (codified as amended at 42 U.S.C. § 1972, 18 U.S.C. 88 592-593).
The exception that permitted the use of troops at polls to keep the peace, however, is ho
longer inthe law. Seeinfra note 455 and accompanying text.

111. ReviseD STATUTES, Supra note 108, at 352, 1071.

112. See 5 Cone. Rec. 2112-17 (1877).

113. See ReviseD STATUTES, supra note 108, 88 2002, 5528.

114. See 5 Cone. Rec. at 2112 (remarks of Congressman Atkins).
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recognized by Congress.”1> The Senate deleted the rider, and the forty-
fourth Congress adjourned without passing an Army appropriations provi-
sion. Since Congressdid not passwhat istoday known asacontinuing res-
olution, Army troops were not paid for several months.16

The House renewed the debate in the forty-fifth Congress with an
amendment to the Army appropriationshill providing: “It shall not be law-
ful to use any part of the land or naval forces of the United States to exe-
cutethe laws either as a posse comitatus or otherwise, except in such cases
as may be expressy authorized by act of Congress.” 1’ The sponsoring
Democratic Congressman, Mr. Kimmel, roundly denounced regular troops
as bloodthirsty brutes, questioned the constitutionality of a standing army,
and vigoroudly restated the colonia debates about the danger of a standing
army.™'8 Hereferred to President Hayes as an unelected monarch who pre-
ferred bullets to ballots.'*® He also claimed that the Army shielded the
tyrants who had reconstructed state governments, imposed state constitu-
tions on unwilling peopl e, obstructed the ball ot, and excluded the represen-

115. Id. at 2119. The bill also sought to reduce the Army’s size by thirty-eight per-
cent. For Congressman Atkins, at least, this bill, along with the subsequent bill that even-
tualy led to the Act, might be more accurately described as the Ku Klux Klan Protection
Act. Of course, many others had more honorabl e reasonsto support the bill, and unsuccess-
ful efforts had been made to limit the use of the Army as a posse comitatus in 1856. See
Abel, supra note 23, at 460-61 & n.100; supra notes 23, 26-27 and accompanying text. The
Democratic Party also tapped into widespread resentment over the use of federal troops
during the war to quell strikes at aNew York armsfactory, to prohibit worker organization
in St. Louis war-production industries, and to suppress strikes in the Pennsylvania coal
country under the guise of quelling resistance to the draft. See Foner, supra note 51, at 31.
The Democrats used these incidents, in part, to position the Democratic Party as the home
of the working man, while painting the Republican Party as an agent of therich. Id.

Another potentially motivating event was President Hayes's use of federal troops to
suppress violence associated with the great railway strikein July 1877. Ironically, many of
these troop deployments were made under the authority of the existing statutes concerning
the domestic deployment of the Army and did not rely upon the Cushing Doctrine or a
posse comitatus theory. See LAURIE, supra note 43, at 33, 36, 41 (stating that the President
issued proclamations required by RS 5300).

116. LAuRIg, supra note 43, at 32; CoakLEY, supra note 24, at 343; Furman, supra
note 43, at 95 & n.61.

117. 7 Cone. Rec. 3586 (1878) (emphasis added). The wording of this initia hill
concerning the*“land and naval forcesof the United States’ isidentical to that inthe primary
federal statutes of the time (RS 5297 through 5300 and RS 1989) that specifically autho-
rized Army and Navy intervention in domestic matters. Compare id. with Revisep StaT-
UTES, supra note 108, 88 1989, 5296-5300. See supra notes 108-09 and accompanying text.
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tatives of the people from state government—often at the behest of minor
federal officials.!?0

According to Mr. Kimmel, the nation had lived under absolute mili-
tary despotism ever since it became accepted that members of the Army
could be called as a posse comitatus.’?! On the other hand, Congressman
Kimmel was quite sanguine about Southern home rule, noting the South-
ern side’'s “good faith” acceptance of defeat, honorable obedience to court
authority, and the resulting racial harmony.?? Given the historical context
and explicit references to Reconstruction “tyrants’ and racial harmony, it
is difficult to dispute the bill’s reflection of lingering Reconstruction bit-
terness or the sponsor’s agenda.’?3

The substitute bill that passed the House, introduced by Congressman
Knott, omitted the restriction on the use of naval forces and added a crim-
inal penalty.1* While the debate on the substitute bill was more temperate,
at least one Southern representative got “ heartily tired” of repeatedly hear-
ing about the use of federal troops in the 1876 election.’®® The debate’s
significant focus on the “unlawful” use of Army troops to supervise poll-

118. 7 Cona. Rec. at 3579-80, 3583-84. Of amember of the Regular Army, Mr. Kim-
mel said:

He lives by blood! Hisis a business apart from the people. . . . [H]is
habits unfit him for the relations of civil life. ... He sacks, desecrates,
indulgeswhen and where he dares. He serves, obeys, destroys, kills, suf-
ferg[,] and dies for pay. He is a mercenary whom sloth, luxury[,] and
cowardice hiresto protect its ease, enjoyment, and life.

Id. at 3584.

119. Id. at 3586.

120. Id. at 3579-86 (remarks of Congressman Kimmel.) Kimmel also argued that
the power for the marshals, the lowest officers of the United States courts, to call out the
Army asaposse comitatus never existed. He cited the use of the Army by “all sorts of peo-
ple” to suppress labor unrest, enforce revenue laws, and execute local law. Congressman
Knott, who introduced the bill that ultimately passed the House, stated that he designed his
amendment to stop the fearfully common practice in which every marshal and deputy mar-
shal could call out the military to aid in the enforcement of the laws. Id. at 3849.

121. 1d. at 3582. This period of military despotism described by Mr. Kimmel would
have started at least as early as 1807 under President Jefferson. See supra note 44 and
accompanying text.

122. 7 Cone. Rec. at 3582, 3586.

123. Seesuprasection I11.C.

124. See 7 Cone. Rec. at 3845.

125. |d. at 3847 (remarks of Congressman Pridemore).
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ing places, with no acknowledgement that federal laws clearly permitted
the action, may be one reason why the Act is so misunderstood.'?® It also
suggests ahigh level of political posturing and misdirection by some of the
bill’s proponents since the House hill did not change the existing laws that
permitted troops to keep the peace at polling places.

The Senate added language to account for any constitutional authority
for use of the Army as aposse comitatus, or otherwise, to execute the laws.
Senator Kernan sponsored the Senate amendment. Hisremarksfocused on
the actions of peace officers and other low officials to call out the Army
and order it about the polls of an election. 12 The Senate also considered
an amendment by Senator Hill, asupporter of the bill, to change the Act to
read: “From and after the passage of this act it shall not be lawful to
employ any part of the Army of the United States for the purpose of exe-
cuting the laws except in such cases as may be expressly authorized by the
Constitution or by act of Congress.”128

This amendment, and others designed to clarify the bill’s meaning,
were defeated, and the Act became law on 18 June 1878 as part of the
Army appropriations bill.1?° It stated:

It shall not be lawful to employ any part of the Army of the
United States, as a posse comitatus, or otherwise, for the purpose
of executing the laws, except in such cases as may be expressly
authorized by the Constitution or by act of Congress,; and no
money appropriated by this act shall be used to pay any of the
expenses incurred in the employment of any troops in violation
of thissection. And any person willfully violating the provisions
of this section shall be deemed guilty of amisdemeanor . . . .130

126. See supra notes 108-11 and accompanying text.

127. 7 Cone. Rec. at 4240. Senator Kernan said: “Hence | think Congress should
say that there shall be no right to use the Army as a posse comitatus by the peace officers
of the State or the General Government .. .." Id. (emphasis added). Senator Beck agreed
and indicated that the whole object of this section was to limit the marshals who called out
the Army. Id. at 4241.

128. Id. at 4248 (emphasis added).

129. SeeAct of June 18, 1878, 20 Stat. 152.

130. Posse Comitatus Act of 1878, 20 Stat. 145, 152 (emphasis added); Revisep
STATUTES, supranote 108, at 190 (2d ed. Supp. 1891). The limitson spending money under
this appropriation expired at the end of the period for the appropriation act.
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IV. The Act’'s Meaning in the Late Nineteenth and Early Twentieth Cen-
tury

Aswith many controversial laws, the full extent of the Posse Comita
tus Act was not clear to all the congressional and executive participants. 13!
Some believed, or hoped at least, that the law limited the President’ s ability
to use Army troops domestically to those few instances specifically enu-
merated in other statutes.’3> This interpretation relied upon two implicit
beiefs: (1) the Constitution provided no authority for presidential use of
the Army to execute the law; and (2) the language proposed by Senator
Hill, but not adopted, was the law.132 It also tended to focus on the rhetoric
of some of the bill’s strongest Southern supporters as opposed to the law’s
actual text.

Others involved in the debate thought, or hoped, that the law merely
restated the obvious.?®* After all, federal law authorized President Grant’s
use of troops to keep the peace at polling places during the 1876 elec-
tion.13> Moreover, the Cushing Doctrine simply articulated long-standing

131. See7 Cone. Rec. 4299 (1878). As Senator Howe noted:

For all these reasons | should be opposed to this section if it were to be
constructed precisely as the Senator from Delaware construesit. But is
that the true construction? | will not say that itisnot. | only say that Sen-
ators differ as to what the construction is and it seems to me hardly
worthwhile to put a savage provision into the statute, the limitations of
which are disputed about by even the warmest friends of the provision.

Id. Seealsoid. at 4296 (remarks of Senator Kirkwood, describing the Act as a self-evident
proposition; however, the discussion shows that the Senators differed widely over the law-
ful uses of the Army).

132. See, eq., id. at 4247 (remarks of Senator Hill). Senator Hill articulated atheory
whereby the Army was never used to execute thelaw. According to Senator Hill, the sheriff
and his posse execute the law. Any effective opposition is considered an insurrection or
domestic violence. At thispoint, the Army isused to quell theinsurrection or domestic vio-
lence. The sheriff returns to execute the law once order is restored. Id. In support of this
theory, Senator Hill offered an unsuccessful amendment to change the Act to read, “ From
and after the passage of this act it shall not be lawful to employ any part of the Army of the
United Statesfor the purpose of executing thelaws.” 1d. at 4248. Seealso supra notes 107-
09 and accompanying text (describing the laws that specifically authorized federal military
intervention in domestic matters).

133. 7 Cone. Rec. at 4247-48; see supra note 128 and accompanying text (discussing
the proposed Hill amendment).

134. 7 Cone. Rec. 4296 (remarks of Senator Bayard), 4297 (remarks of Senator
Burnside).

135. See supra note 110 and accompanying text (discussing RS 2003 and RS 5528).
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practice that had been ratified by at least three Presidents and the Senate
Judiciary Committee.’®® This interpretation, however, minimized the
multi-year effort of Southern Democrats to pass the Act. They certainly
didn't think that the Act simply restated the obvious.

To the extent that agreement can be discerned from the contentious
and deliberately misleading legidlative history, most participants appeared
to agree that the marshals, and other low-ranking federal officials, could no
longer order Army troops to join the posse comitatus in subordination and
obedience to the marshal. 37 In other words, the Act clearly undid the Jef-
ferson-Jackson-Fillmore doctrine articulated by Attorney General Cushing
in 1854138

At least one of the key disputes over the statute’s additional meaning,
if any, implicitly centered on the interpretation of the words “as a posse
comitatus or otherwise.” 13 While no court during the era of its passage
interpreted the statute, under an established cardinal rule of statutory con-
struction in 1879, the words must have some meaning.**° The words can-
not just be ignored, especially since Congress had an opportunity to
remove them, but left the words in the law.141

While history can help define a nineteenth century “ posse comitatus,”
one must use other tools to interpret the words “or otherwise.” Two

136. Seesuprasection I11.B.

137. See7 Cone. Rec. 4296 (remarks of Mr. Teller); 16 Op. Att'y Gen. 162 (1878);
41 Op. Att'y Gen. 313, 1957 U.S. AG LEXIS 2, at *34-35 (Nov. 7, 1957) (citing President
Hayes s diary of 30 July 1878); CoakLEY, supra note 24, at 344; Furman, supra note 43, at
97.

138. Seesuprasection l11.B.

139. See supra notes 128-29 and accompanying text (discussing one unsuccessful
amendment to remove the words from the Act).

140. See Market Co. v Hoffman, 101 U.S. 112, 115-16 (1879). Thisopinion states:

We are not at liberty to construe any statute so as to deny effect to any
part of itslanguage. Itisacardinal rule of statutory construction that sig-
nificance and effect shall, if possible, be accorded to every word. As
early asin Bacon’s Abridgment, sect. 2, it was said that “a statute ought,
upon the whole, to be so constructed that, if it can be prevented, no
clause, sentence, or word shall be superfluous, void, or insignificant.”
This rule has been repeated innumerabl e times.

Id.
141. See supra note 128 and accompanying text (discussing the proposed Hill
amendment).
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Supreme Court cases from the early 1900sindicate that gjusdem generis!#?
was also a familiar rule of statutory construction at the time of the Act’s
passage. Under this doctrine, as articulated in the early twentieth century,
the general words*“ or otherwise” to execute thelaws prohibit actions of the
same general class as placing Army troops into a posse comitatus at the
order of the local marshal. The general words “or otherwise” must have
some meaning and, of course, the ultimate goal is to determine the “true’
congressional intent from the many conflicting statements and actions.'*3
Realistically, the best that can be said with any level of confidence is that
while the words “or otherwise” did more than just limit the Army’sinvol-
untary inclusion in aposse comitatus by the marshals, it also did something
significantly lessthan prohibit the use of the Army in all forms of domestic
law enforcement.’** Since the two primary “evils’ addressed during the
debates were the Cushing Doctrine and Army troops supervising polling
places,*> one reasonable interpretation is that the words “or otherwise”
sought to limit any implied authority of the marshalsto order Army troops
to supervise the polls.

One item not in dispute was the Act’s inapplicability to the U.S.
Navy.146 The House Bill introduced in the forty-fifth Congress proposed

142. Of thesamekind, class, or nature. “A canon of construction that when ageneral
word or phrase follows alist of specific persons or things, the general word or phrase will
be interpreted to include only persons or things of the same type as those listed.” Brack’s
Law DicTionaRy 535 (7th ed. 1999). The rule, however, does not necessarily require lim-
iting the scope of the general provision to theidentical things specifically named. Nor does
it apply when the context manifests a contrary intention. Id.

143. See United States v. Mescall, 215 U.S. 26, 31-32 (1909); United Statesv. Bitty,
208 U.S. 393, 401-02 (1908).

144. The Senate debate between Senators Blaine, Merrimon, and Windom also sug-
gested some type of emergency exception to the Act whereby soldiers would respond as
human beings or citizens, rather than as soldiers, under the “law of nature.” 7 Cone. Rec.
4245-46 (1878). Of course, the theory of soldiers acting as hormal citizens was the foun-
dation of the Cushing Doctrine, so this exchange does little to clarify the Act’s meaning.

145. See supra notes 125-27 and accompanying text.

146. See Furman, supra note 43, at 97-102 (discussing a total focus on the Army);
Abel, supra note 23, at 456-58 & n.76 (stating that the Framers did not consider a standing
Navy as a potential menace to liberty, so the applicable constitutional provisions were not
controversial); Meeks, supra note 23, at 101 (discussing shifting Navy opinion on the Act’s
applicability to the Navy and Marine Corps from 1954, when it was held to have no appli-
cation, to 1973, when Navy policy changed to general compliance with the Act). One off-
handed assumption is that the Navy was deleted from the initial bill because it was part of
an Army appropriation bill. Meeks, supra note 23, at 101. Congress repeated this unsup-
ported assumption in House Report 97-71; however, the House Report goes on to state that
the Posse Comitatus Act does not apply to the Navy. Id. at 1787 (construing H.R. No. 97-
71, at 1786 (1981)).
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alimit on all land and naval forces; however, the Knott amendment
changed the bill to cover only the Army.14” Moreover, the extensive debate
is clearly focused on the Army; the intensely focused surrounding dis-
cussion about the Army drowns out the few passing referencesto the Navy

147. See supra note 124 and accompanying text.

148. United Satesv. Walden, 490 F.2d 372, 373 (4th Cir. 1974), contains afrequently
cited mischaracterization of the debate. In Walden, the court quoted one small section of
the debate to prove that the Act applied to all the armed forces: “But this amendment is
designed to put astop to the practice, which had become fearfully common of military offic-
ers of every grade answering the call of every marshal and deputy marshal to aid in the
enforcement of thelaws.” 1d. at 375 (quoting 7 Cone. Rec. at 3849 (statement of Congress-
man Knott)) (emphasis added).

Placing these remarks in context, however, reveals a very different meaning:

[Mr. Knott:] The gentleman from New York expressed some surprise at
the language | employed in this amendment. Had he observed it alittle
more minutely he would have found there was nothing furtive in it. It
provided that it shall be unlawful to employ any part of the Army under
the pretext or for the purpose of enforcing the law except in cases and
under circumstances where such employment is authorized by express
congressional enactment.

[Interruption from the chair and a question as to what class of cases the
amendment is intended to meet.]

[Mr. Knott:] ... gentlemanfrom New York could be surprised at the lan-
guage | employed in this amendment what must be the surprise of every
intelligent lawyer on this floor at the announcement of the astounding
proposition that the President of the United States, who isto enforce the
law, can himself rise above the law and do with the Army what the law
does not authorize himto do. If that principleistrue, our pretext that we
have a republican form of Government is a sham and a fraud; we are
under a complete, absolute, unlimited, unrestrained, military despotism.
Whatever the President of the United States may in his own discretion
claim to be lawful he can do and there is no remedy for it.

Now, my friend from Indiana[Mr. Hanna] asked what particular class of
cases this amendment applies to. It applies to every employee of the
Army or any part of the Army of the United Sates in cases for which
thereisno congressional authority upon our statute book. | repeat for his
edification what | said a while ago that the gentleman from Maryland
[Mr. Kimmel] no longer ago than last Monday called the attention of this
House to official proof that the Army of the United Sates had been used
in hundreds of cases without authority of law, to assist marshals. . . .
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or the military.1*® Additionally, at the time, the term “military” was often
synonymous with “ army.” 149

148. (continued)

There are, as | have aready mentioned, particular cases in which Con-
gress has provided that the Army may be used, which this bill does not
militate against, such as the case of the enforcement of the neutrality
laws, the enforcement of the collection of custom duties and of the civil-
rights bill, and one or two other instances. But this amendment is
designed to put a stop to the practice, which had become fearfully com-
mon of military officers of every grade answering the call of every mar-
shal and deputy marshal to aid in the enforcement of the laws. The
Constitution, sir, guarantees to every State a republican form of govern-
ment and protection from domestic violence . . . . The amendment pro-
posed does not conflict with that and it is surprising to me that the
gentleman should be so sensitive when an attempt is made here to pre-
scribe the limits and bounds beyond which the Army of the United Sates
cannot go.

The Army was made, sir, asthe servant of the people. It was not madeto
override or tramplein the dust their rights. Civil law ismade for the pro-
tection of the people and is paramount to any officer of any grade in the
Army, from a corporal up to the Commander-in-Chief. The subordina-
tion of the military to the civil power ought to be sedulously maintained.

7 Cone. Rec. at 3849 (statement of Congressman Knott) (emphasis added). Even more
revealing isthe fact that Congressman Knott’'s amendment del eted the Navy from an earlier
version of the bill. See supra note 124 and accompanying text.

149. At least some members of Congress considered these terms synonymous. See
id. at 4297 (“May | ask my honorable friend, is there any citizen of the United States,
whether in the naval or military branch of the service or in civil life who does not commit
any act at the peril of it being lawful or not?’) (remarks of Sen. Bayard in favor of the hill)
(emphasis added). A related 1865 law keeping military or naval officers away from polling
places also used the word “military” to denote “army.” See Revisep STATUTES, supra note
108, § 2002, at 352 (“[n]o military or naval officer, or other person engaged in the civil,
military, or naval service of the United States, shall . . ."”); see also THE FeperaLisT No. 69,
at 386 (Alexandar Hamilton) (Clinton Rossiter ed., 1999) (the President has* supreme com-
mand and direction of the military and naval forces,” as first general and admira of the
nation), No. 74 (Alexandar Hamilton) (entitled “ The Command of the Military and Naval
Forces. . .") (emphasis added). But see Revisep StaTuTES, supra note 108, 88 5297-5300.
While RS 5297 though RS 5299 use the phrase “land and naval forces of the United States,”
RS 5300 uses the phrase “military forces’ in away that includes both the Army and Navy.
Seeid.
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While the Act itself did not apply to the Navy, in October 1878, the
Attorney General appeared to repudiate the Cushing Doctrine formally,
accepting the broader argument that the marshals' implied authority to call
out any part of the armed forces as a posse comitatus did not exist.! In
other words, the marshal was only prohibited under pain of criminal pen-
alty from ordering out the Army as a posse comitatus; however, he had no
legal authority to order out sailors and marines into the posse.

President Hayes concurred that the Act limited the marshal’s author-
ity over the Army, but he did not believe that the law applied to the Presi-
dent.151 A few months after signing the bill into law, he signed a broad
proclamation concerning the generally lawless situation in the New Mex-
ico Territory.'® He then deployed troops in a seventeen-month military
intervention to enforce judicial process and enforce the law.'>3 A great
deal can be learned about the Act from this troop deployment since it
occurred while the law’s limit on the expenditure of federal fundswasin
place and the authors were still in Congress.

Except for theinitial presidential proclamation and the location of the
disturbances, it is difficult to distinguish significantly the long-term use of
troops in the New Mexico territory from the earlier actions taken in the
South during the Reconstruction period. Thelevel of violence and general
lawlessnessin New Mexico, while directed at whites, was really no worse
than in many parts of theformer Confederacy. Yet Congressdid not object,
showing that the Act’s primary purpose was to limit the authority of local
army commanders to cooperate directly with the marshals and other local
law enforcement officials. Presidential involvement with the decision to
use troops in a law enforcement role appeared to be the only real limit
imposed by the Act.1>*

Skeptical that such a contentiouslaw accomplished solittle, President
Chester Arthur initially felt that the Act severely restrained his ability to
respond to a similar lawless situation in the Arizonaterritory a few years

150. See 16 Op. Att'y Gen. 162 (1878). But see supra note 149 (indicating the pos-
sibility that the use of the term “military” in this opinion was synonymous with the term
“army”).

151. 41 Op. Att'y Gen. 313, 1957 USAG LEXIS 2, at *34-35 (Nov. 7, 1957) (citing
President Hayes's diary of 30 July 1878); 16 Op. Att'y Gen. 162 (1878); Furman, supra
note 43, at 97.

152. LAurig, supra note 43, at 68. As some members suggested during the debates,
the Act was a significant blow to good order in the sparsely populated West. See 7 Cone.
Rec. 4303 (1878) (remarks of Mr. Hoar); LAuRIE, supra note 43, at 66.
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later. He, therefore, requested that Congress amend the Act in December
1881 and again in April 1882.1% In reply to the second request, a unani-
mous 1882 Senate Judiciary Committee report confirmed that the primary
evil addressed by the Posse Comitatus Act was the marshal’s power to call
out and control the Army.

The posse comitatus clause referred to arose out of an implied
authority to the marshals and their subordinates executing the
laws to call upon the Army just as they would upon bystanders
who, if the Army responded, would have command of the Army
or so much of it asthey had, just as they would of the bystanders,
and would direct them what to do.'%

With respect to the lawless situation in the Arizona territory and the
President’s request for relief from the limitations imposed by the Act, the

153. See LAuRIE, supra note 43, at 59-73 (describing the situation in Lincoln County,
New Mexico, from 1878-1879); Furman, supra note 43, at 97. This period isknown asthe
Lincoln County War. The disorder began early in 1878 when two ranchers, John Chisum
and John Turnstall, challenged arival faction that controlled the region’s economy. The
Turnstall sideincluded theinfamous William H. Bonney, known as Billy the Kid. Initialy,
the local Army commanders used their troops as a posse comitatus to help keep the peace.
Upon learning of the Act via General Order No. 49, however, the local commander was
ordered to cease further support of civil authorities without permission from higher author-
ity. Thesituation deteriorated rapidly astherival factions and unassociated criminal gangs
learned of the Army’simpotence. LAURIE, supra note 43, at 59-66. One observer wrote that
thefactional conflict descended into “ depredations and murder by aband of miscreantswho
have probably been attracted from all parts of the country by the knowledge of the inability
of the authorities, civil or military, to afford protection.” 1d. at 66 (quoting the Army sur-
