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Environmental Law Note

Mitigation Measuresin Analyses Under the National
Environmental Policy Act (NEPA)

Military environmental law attorneys are often challenged
by the complexities and nuances of compliance with the provi-
sions of the NEPA of 1969.! The proper use and management
of mitigation measuresin NEPA analyses can be overlooked on
occasion and are worthy of some discussion. This note high-
lights some of the issues military environmental law practitio-
ners may face when analyzing mitigation measures in
conjunction with their reviews of NEPA analyses performed by
their commands. Particular emphasis is placed on the mitiga-
tion requirements found in the revised Army NEPA regulation.?

1. 42 U.S.C. §§ 4321-4370 (2000).

The NEPA requires federal agencies to prepare an environ-
mental impact statement (EIS) for “major [flederal actions sig-
nificantly affecting the quality of the human environment.”3
Federal agencies often prepare environmental assessments
(EA9)* to determine whether an EISis necessary for aparticular
federal action. The EA process concludes with either afinding
that amajor federal action significantly affectsthe quality of the
human environment necessitating the production of an EIS, or
afinding of no significant impact (FNSI).5

Environmental analyses performed by federal agencies
under NEPA often include mitigation measures. The regula-
tions of the Council on Environmental Quality (CEQ)® imple-
menting NEPA generally define mitigation to include measures
that avoid, minimize, reduce, rectify, or compensate for impacts
to the physical environment resulting from federal actions.”

2. 67 Fed. Reg. 15,290 (2002) (to be codified at 32 C.F.R pt. 651) (superceding U.S. Der' T oF ARMY, REG. 200-2, ENVIRONMENTAL EFFECTS OF ARMY AcTions (23 Dec.

1988)).

3. 42 U.S.C. §4332. Thisprovision states that

al agencies of the Federal Government shall . . . include in every recommendation or report on proposals for legislation and any other major
Federal actions significantly affecting the quality of the human environment, a detailed statement by the responsible official on—(i) the envi-
ronmental impact of the proposed action, (ii) any adverse environmental effects which cannot be avoided should the proposal be eliminated,
(iii) alternatives to the proposed action, (iv) the relationship between local short-term uses of man’s environment and the maintenance and
enhancement of long-term productivity, and (v) any irreversible and irretrievable commitments of resources which would be involved in the

proposed action should it be implemented.

Id.

4. The Code of Federa Regulations (CFR) defines environmental assessment as follows:

“Environmental Assessment”:

(a) Means a concise public document for which a Federal agency is responsible that serves to:

(2) Briefly provide sufficient evidence and analysis for determining whether to prepare an environmental impact statement or a finding of

no significant impact.

(2) Aid an agency’s compliance with the Act when no environmental impact statement is necessary.

(3) Facilitate preparation of a statement when one is necessary.

(b) Shall include brief discussions of the need for the proposal, of aternatives as required by section 102(2)(E), of the environmental impacts
of the proposed action and alternatives, and a listing of agencies and persons consulted.

40 C.FR. § 1508.9 (LEXIS 2002).

5. The CFR defines finding of no significant impact as follows:

“Finding of No Significant Impact” means adocument by a Federal agency briefly presenting the reasonswhy an action, not otherwise excluded
(81508.4), will not have a significant effect on the human environment and for which an environmental impact statement therefore will not be
prepared. It shal include the environmental assessment or a summary of it and shall note any other environmental documents related to it
(81501.7(8)(5)). If the assessment is included, the finding need not repeat any of the discussion in the assessment but may incorporate it by

reference.

Id. § 1508.9.
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Federal agencies often use such measures in EAs to mitigate
environmental impacts below the significance threshold, thus
avoiding the requirement to produce an EIS (the mitigated
FNSI).2 The manner in which federal agencies use and manage
mitigation commitments made in environmental analyses per-
formed under NEPA is critical to overall compliance with
NEPA, particularly in light of the use of mitigated FNSIs.

The Army NEPA regulation® coversthe subject of mitigation
in environmental analyses under NEPA in several places. The
Army regulation defines mitigation measures substantially as

6. Id. 88 1500-1508.

7. Mitigation is defined as follows:

the CEQ regulations define them.® Examples of mitigation
measures cited by the Army regulation include maneuver
restrictions for tracked vehicles;® aerial seeding to reduce ero-
sion problems;*? changing times or frequency of operations (for
example, changing seasons of the year, days of the week, or
times of day for various activities);*® and reducing the effects of
construction equipment around protected trees.*4

The Army regulation states that “[w]hen the analysis pro-
ceeds to an EA or EIS, mitigation measures will be clearly
assessed and those selected for implementation will be identi-

“Mitigation” includes:

(a) Avoiding the impact altogether by not taking a certain action or parts of an action.

(b) Minimizing impacts by limiting the degree or magnitude of the action and its implementation.

(c) Rectifying the impact by repairing, rehabilitating, or restoring the affected environment.

(d) Reducing or eliminating the impact over time by preservation and maintenance operations during the life of the action.
(e) Compensating for the impact by replacing or providing substitute resources or environments.

Id. § 1508.20.

8. Council on Environmental Quality, Forty Most Asked Questions Concerning CEQ’s National Environmental Policy Act Regulations, 46 Fed. Reg. 18,026 (Mar.
23, 1981). Question 40 reads:

Q. If an environmental assessment indicates that the environmental effects of a proposal are significant, but that, with mitigation, those effects
may be reduced to less than significant levels, may the agency make a finding of no significant impact rather than prepare an EIS? Isthat a
legitimate function of an EA and scoping?

A. Mitigation measures may be relied upon to make a finding of no significant impact only if they are imposed by statute, regulation, or sub-
mitted by an applicant or agency as part of the original proposal. Asageneral rule, the regulations contempl ate that agencies should use abroad
approach in defining significance and should not rely on the possibility of mitigation as an excuse to avoid the EI S requirement. [40 C.FR. §§]
1508.8, 1508.27.

If aproposal appearsto have adverse effects which would be significant, and certain mitigation measures are then devel oped during the scoping
of EA stages, the existence of such possible mitigation does not obviate the need for an EIS. Therefore, if scoping or the EA identifies certain
mitigation possibilities without altering the nature of the overall proposal itself, the agency should continue the EIS process and submit the
proposal, and the potential mitigation, for public and agency review and comment. Thisis essentia to ensure that the final decision is based
on al the relevant factors and that the full NEPA process will result in enforceable mitigation measures through the Record of Decision.

In some instances, where the proposal itself so integrates mitigation from the beginning that it is impossible to define the proposal without
including the mitigation, the agency may then rely on the mitigation measures in determining that the overall effects would not be significant
(e.g. where an application for apermit for a small hydro dam is based on a binding commitment to build fish ladders, to permit adequate down
stream flow, and to replace any lost wetlands, wildlife habitat and recreational potential). In those instances, agencies should make the FONS|
and EA available for 30 days of public comment before taking action. [Id. §] 1501.4(€)(2).

Similarly, scoping may result in a redefinition of the entire project, as a result of mitigation proposals. In that case, the agency may alter its
previous decision to do an EIS, aslong as the agency or applicant resubmits the entire proposal and the EA and FONSI are availablefor 30 days
of review and comment. One example of thiswould be where the size and location of a proposed industrial park are changed to avoid affecting
anearby wetland area.

46 Fed. Reg. 18,026.

9. 67 Fed. Reg. 15,290 (2002) (to be codified at 32 C.F.R pt. 651).

10. Seeid. at 15,305 (to be codified at 32 C.F.R. § 651.15(a)(1)-(5)).

11. Id. at 15,327 (to be codified at 32 C.F.R. pt. 651, app. C(c)(1)).
12. Id. (to be codified at 32 C.F.R. pt. 651, app. C(c)(2)).

13. 1d. (to be codified at 32 C.F.R. pt. 651, app. C(c)(3)).
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fied in the FNSI or the [Record of Decision]. The proponent
must implement those identified mitigations, because they are
commitments made as part of the Army decision.”*> The Army
regulation further states that “[t]he mitigation shall become a
line item in the proponent’s budget or other funding document,
if appropriate, or included in the legal document implementing
the action (for example contracts, leases, or grants).” ¢ Impor-
tantly, for amitigated FNSI, the Army regulation states that any
promised mitigation measures “become legally binding and
must be accomplished as the project isimplemented. If any of
these identified mitigation measures do not occur, so that sig-
nificant adverse environmental effects could reasonably be
expected to result, the proponent must publish an NOI [Notice
of Intent] and prepare an EIS.” Y

The Army regulation also provides guidance on determining
what mitigation measures are practical in light of operational
and funding constraints.*®* Regarding practicality, the regula-
tion states, “The key point concerning both the manpower and
cost congtraints is that, unless money is actually budgeted and
manpower assigned, the mitigation does not exist.”*°

14. 1d. (to be codified at 32 C.F.R. pt. 651, app. C(c)(4)).
15. Id. at 15,306 (to be codified at 32 C.F.R. § 651.15(b)).
16. Id.

17. 1d. (to be codified at 32 C.FR. § 651.15(c)).

Another important issue to consider is the monitoring and
enforcement of mitigation measures mentioned in NEPA anal-
yses. The CEQ regulations state that “[a] monitoring and
enforcement program shall be adopted and summarized where
applicable for any mitigation.”?® The CEQ regulations further
state that “[a]gencies may provide for monitoring to assure that
their decisions are carried out and should do so in important
cases.”?* The Army regulation sets out those situations that
constitute “important cases.”?? Included are those cases in
which changed environmental conditions or activities other
than those assumed in the EI'S occur, resulting in predictions of
adverse environmental impacts being too limited;?® cases in
which the outcome of mitigation is unknown aswhen new tech-
nology is employed;?* casesin which major environmental con-
troversy is associated with the selected alternative;? and cases
in which failure of mitigation could result in serious harm to
protected species, sites, or areas.®

The Army NEPA regulation defines monitoring as either
enforcement monitoring?” or effectiveness monitoring.
Enforcement monitoring is basically designed to ensure that
mechanisms are built into contracts and agreements with those

18. 1d. (to be codified at 32 C.F.R. 8 651.15(d)). This section of the regulation states:

A number of factors determine what is practical, including military mission, manpower restrictions, cost, institutional barriers, technical feasi-
bility, and public acceptance. Practicality does not necessarily ensure resolution of conflicts among these items, rather it isthe degree of conflict
that determines practicality. Although mission conflicts are inevitable, they are not necessarily insurmountable; and the proponent should be
cautious about declaring all mitigations impractical and carefully consider any manpower requirements.

19. 1d.
20. 40 C.FR § 1508.2(c) (LEXIS 2002).

21. Id. §1503.

22. 67 Fed. Reg. 15,306 (2002) (to be codified at 32 C.FR. § 651.15(h)); id. at 15,327 (to be codified at 32 C.F.R pt. 651, app. C(d)).

23. Id. at 15,306 (to be codified at 32 C.F.R. § 651.15(h)(1)); id. at 15,327 (to be codified at 32 C.F.R. pt. 651, app. C(d)(1)).

24. 1d. at 15,306 (to be codified at 32 C.FR. § 651.15(h)(2)); id. at 15,327 (to be codified at 32 C.FR. pt., app. C(d)(2)).

25. 1d. at 15,306 (to be codified at 32 C.FR. § 651.15(h)(3)); id. at 15,327 (to be codified at 32 C.F.R. pt. 651, app. C(d)(3)).

26. 1d. at 15,306 (to be codified at 32 C.E.R. § 651.15(h)(4)); id. at 15,327 (to be codified at 32 C.F.R. pt. 651, app. C(d)(4)). The paragraph at Appendix C states

that important cases include:

(4) Failure of a mitigation measure, or other unforeseen circumstances, could result in serious harm to federal-or state-listed endangered or
threatened species; important historic or archaeological sites that are either on, or meet eligibility requirements for nomination to the National
Register of Historic Places; wilderness areas, wild and scenic rivers, or other public or private protected resources. Evaluation and determina-
tion of what constitutes serious harm must be made in coordination with the appropriate federal, state, or local agency responsible for each

particular program.
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entities that will actually perform the mitigation. An example
of enforcement monitoring is a penalty clause written into a
contract for the performance of mitigation measures.® This
form of enforcement isimportant, considering that much of the
Department of Defense’s environmental work is actually per-
formed by contract with private entities.

Effectiveness monitoring isamore challenging concept than
enforcement monitoring in that it actually measures the effec-
tiveness of particular mitigation measuresover time. Effective-
ness monitoring can be both qualitative and quantitative in
nature.® It isimportant that the monitoring effort result in suf-
ficient data and observations to make a meaningful analysis of
the effectiveness of the mitigation.®* Further guidance on effec-
tiveness monitoring can be found at Appendix C of the Army
NEPA regulation.®

One final issue for the environmental law practitioner to
consider is the duration of the mitigation monitoring. The
Army regulation states that if the mitigation is effective, moni-
toring should continue “aslong as the mitigations are needed to
addressthe impacts of theinitial action.”® Effective mitigation
isthe desired result and the easier case to deal with. Ineffective

27. 1d. (to be codified at 32 C.FR. § 651.15(i)(1)).
28. 1d. (to be codified at 32 C.FR. § 651.15(i)(2)).
29. 1d. (to be codified at 32 C.FR. § 651.15(i)(1)).
30. 1d. (to be codified at 32 C.F.R. § 651.15(i)(2)).

31 1d.

mitigation, however, presents a different and more difficult
issue.

If mitigation is deemed ineffective, technical personnel must
be consulted to resolve any inadequacies. Resolving inadequa-
cies in cases involving mitigated FNSIs is particularly impor-
tant, sincethe regulation statesthat “[i]f ineffective mitigations
are identified which were required to reduce impact below sig-
nificance levels. . . , the proponent may be required to publish
an NOI and prepare an EIS.”** This could present a very
unpleasant situation for the proponent, particularly if the action
has already been initiated and possibly completed. This poten-
tiality highlights the importance of carefully considering miti-
gation plans as the action is developed throughout the NEPA
process. Poor planning and a mere listing of potential mitiga-
tion actions will not serve the interests of the proponent of the
action if mitigation is ineffective and such ineffectiveness is
recognized through the monitoring process.

In addition to the requirements of the Army NEPA regula-
tion, some recent court decisions provide further incentive to
ensure that mitigation is well thought out and executed by fed-
eral agencies. Regarding mitigation under NEPA, the Supreme
Court hasruled, in the context of an EIS, that CEQ regulations

32. Id. at 15,327 (to be codified at 32 C.F.R. pt. 651, app. C(g)). This paragraph states:

(g) Effectiveness Monitoring. Effectiveness monitoring is often difficult to establish. Thefirst step is to determine what must be monitored,
based on criteriadiscussed during the establishment of the system; for example, thelegal requirements, protected resources, areaof controversy,
known effectiveness, or changed conditions. Initially, this can be a very broad statement, such as reduction of impacts on a particular stream
by a combination of replanting, erosion control devices, and range regulations. The next step is finding the expertise necessary to establish the
monitoring system. The expertise may be available on-post or may be obtained from an outside source. After a source of expertise islocated,

the program can be established using the following criteria

(1) Any technical parameters used must be measurable; for example, the monitoring program must be quantitative and statistically

sound.

(2) A baseline study must be completed before the monitoring begins in order to identify the actual state of the system prior to any

disturbance.

(3) The monitoring system must have a control, so that it can isolate the effects of the mitigation procedures from effects originating

outside the action.

(4) The system’s parameters and means of measuring them must be replicable.
(5) Parameter results must be available in atimely manner so that the decision maker can take any necessary corrective action before

the effects are irreversible.

(6) Not every mitigation has to be monitored separately. The effectiveness of several mitigation actions can be determined by one
measurable parameter. For example, the turbidity measurement from a stream can include the combined effectiveness of mitigation
actions such as reseeding, maneuver restrictions, and erosion control devices. However, if amethod combines several parameters and
acrucial changeis noted, each mitigation measurement must be examined to determine the problem.

Id.
33. Id. at 15,307 (to be codified at 32 C.F.R. § 651.15(K)).

34. 1d.
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require a federal agency to discuss possible mitigation mea-
sures in the scoping process, in discussing alternatives, in dis-
cussing consequences of the proposed action, and in explaining
its ultimate decision. The Court stated, however, that “[t]here
isafundamental distinction between aregquirement that mitiga-
tion be discussed in sufficient detail to ensure that environmen-
tal consequences have been fairly evaluated, on the one hand,
and a substantive requirement that a complete mitigation plan
be actually formulated and adopted, on the other.”3 In the con-
text of an EA, mitigation measures may clearly be taken into
account in assessing whether a significant impact exists,* and
“itisclear that an agency may condition its decision not to pre-
pare afull EIS on adoption of mitigation measures.” %

Inacasedecided in 2001, the Court of Appealsfor the Ninth
Circuit stated that “[w]hile the Agency is not required to
develop acomplete mitigation plan detailing ‘ the precise nature
of the mitigation measures,” the proposed mitigation measures
must be ‘developed to a reasonable degree.’”* “A ‘“perfunc-
tory description,”’* or ‘““mere listing” of mitigation measures,
without supporting analytical data,’ is insufficient to support a
finding of no significant impact.”“ The Tenth Circuit has stated
that “[a]s ageneral rule, the regulations contemplate that agen-
cies should use a broad approach in defining significance and
should not rely on the possibility of mitigation as an excuse to
avoid the EIS requirement.”* The cases above illustrate that
courts have recently shown a heightened interest in examining
mitigation issues in the context of EAs, particularly in cases
resulting in mitigated FNSIs.

The CEQ regulations, the Army NEPA regulation, and
recent case law all suggest that federal agencies closely analyze
and plan for mitigation issues in preparing analyses under
NEPA. The possibility of having to go back and prepare an EIS
as aresult of a poorly planned and executed mitigation plan
documented in a mitigated FNSI should serve as a concrete
incentive to get the mitigation right the first time. Hopefully,
this note will serve to remind Army environmental law practi-

35. Robertson v. Methow Valley, 490 U.S, 332, 352 (1989).

tioners of the importance of mitigation measures under NEPA
and serve as areference tool for mitigation questions that may
arise. Lieutenant Colonel Tozzi.

Criminal Law Note
Army Publishes Significant Revision to AR 27-10
Introduction

The Army recently published a comprehensive revision to
Army Regulation (AR) 27-10,* ushering in significant changes
to the administration of military justice. These changes, effec-
tive 14 October 2002, warrant the immediate attention of staff
judge advocates, trial practitioners, and legal noncommissioned
officers (NCOs). The Criminal Law Department, Office of the
Judge Advocate General (OTJAG), issued an information
paper on 10 September 2002, which addresses the major revi-
sions of the updated regulation.*® The purpose of this noteisto
further highlight and disseminate these changes, which can be
grouped into three subject areas: judicial, nonjudicial, and
administrative matters.

Judicial

Among the updated regulation’s many changes within the
judicial arena, this note discusses five of the most significant
revisions. These five changes affect special courts-martial,
automatic reduction, sentencing, suspension of favorable
actions, and national security crimes coordination, respectively.

Arguably, the most significant judicial changeisthat AR-27-
10 now authorizes specia court-martial convening authorities
(SPCMCA) to convene special courts-martial empowered to
adjudge a bad-conduct discharge (BCD specia).* Although
not prevented by the Uniform Code of Military Justice

36. See, e.g., Nat'l Parks & Conservation Ass n v. Babbitt, 241 F.3d 722, 733-34 (9th Cir. 2001), cert. denied, 122 S. Ct. 903 (2002).

37. City of Auburn v. United States, 154 F.3d 1025, 1033 (9th Cir. 1998) (citing Jones v. Gordon, 792 F.2d 821, 829 (9th Cir. 1986); Steamboaters v. Fed. Energy
Regulatory Comm' n, 759 F.2d 1382, 1394 (9th Cir. 1985)), cert. denied, 527 U.S. 1022 (1999).

38. Nat'l Parks & Conservation Ass'n, 241 F.3d at 734 (quoting Wetlands Action Network v. U.S. Army Corps of Engineers, 222 F. 3d 1105, 1121 (9th Cir. 2000)).

39. 1d. (quoting Okanogan Highlands Alliance v. Williams, 226 F.3d 468, 473 (9th Cir. 2000) (quoting Neighbors of Cuddy Mountain v. U.S. Forest Serv., 137 F.3d

1372, 1380 (9th Cir. 1998))).

40. 1d. (quoting Okanogan Highlands, 226 F.3d at 473 (quoting lIdaho Sporting Congress v. Thomas, 137 F.3d 1146, 1151 (9th Cir. 1998))).

41. Davisv. Mineta, 2002 U.S. App LEXIS 12285 (10th Cir. June 20, 2002).

42. U.S. DeP'T oF ARMY, ReG. 27-10, MiLiTARY JusTice (6 Sept. 2002) [hereinafter AR 27-10] (superceding Army Regulation 27-10, dated 24 June 1996, and the elec-

tronic media edition, dated 20 August 1999).

43. Information Paper, Maor Michelle E. Crawford, Criminal Law Department, Office of The Judge Advocate General, subject: Upcoming Changes to Army Reg-

ulation (AR) 27-10, Military Justice (10 Sept. 2002).
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(UCMJ),* AR 27-10 previously withheld SPCM CAs from con-
vening such courts-martial .6 The new AR 27-10 no longer con-
tains this restrictive provision.*’

Consistent with the requirements of its predecessor, para-
graph 5-27 of the new AR 27-10 requires the detailing of amil-
itary judge, representation of the accused by qualified counsel,
and the preparation of averbatim record of trial before a special
court-martial can adjudge aBCD.*® Paragraph 5-27 also intro-
duces one additional requirement. Before a special court-mar-
tial can adjudge a BCD, servicing staff judge advocates must
prepare apretrial advice for SPCMCAs under Rule for Courts-
Martial (RCM) 406(h).*

The second major change reflected in the court-martial arena
affects the automatic reduction of enlisted soldiers sentenced to
confinement. Paragraph 5-28e now restricts automatic reduc-
tion to the lowest enlisted grade under Article 58a, UCMJ* to
cases with an approved sentence of a punitive discharge or
“[c]onfinement in excess of 180 days . . . or in excess of 6
months.”5! For example, consider a staff sergeant convicted at
a BCD Special of wrongful appropriation who receives an
adjudged sentence of two months confinement and forfeiture of
two-thirds pay per month for two months. Before the revision
to AR 27-10, the staff sergeant would be reduced to grade E-1
automatically upon approval of the sentence, even though his
adjudged sentence did not include areduction in grade.> Now,

44, AR 27-10, supra note 42, para. 5-27.

the staff sergeant is no longer subjected to this administrative
inconsistency.>

A third change to the regulation clarifies the admissibility of
sentencing documents during the presentencing hearing at a
court-martial. In 1994, the Army Court of Military Review,
now the Army Court of Criminal Appeals, heldin United Sates
v. Weather spoon® that for purposes of RCM 1001(b)(2), “ per-
sonnel records’ are those contained in “the Official Military
Personnel File (OMPF), the Military Personnel Records Jacket
(MPRJ) and the Career Management Individual File (CMIF).”%
In 1996, the Court of Appeals for the Armed Forces stated in
United Sates v. Davis®® that the admissibility of personnel
records includes “any records made or maintained in accor-
dance with departmental regulation that reflect . . . the history
of the accused.”® Paragraph 5-28 of the new AR 27-10
expressly implements the Secretarial authority of RCM
1001(b)(2) and clarifiesthe more expansive view of admissibil-
ity of personnel documents during sentencing.®

A fourth change to AR 27-10 protects absent-minded trial
counsel. Paragraph 5-15b now automatically suspends favor-
able personnel actions upon the preferral of charges. The sus-
pension (or FLAG) remainsin place until charges are dismissed
or the convening authority takes initial action.*®

45, UCMJart. 23 (2000); see also MaNUAL FOrR CourTs-MARTIAL, UNITED StaTes, R.C.M. 404(d), 504(b)(2) (2000) [hereinafter MCM].

46. See U.S. Der'T oF ARMY, ReG. 27-10, MiLITARY JusTicE para. 5-25b-c (20 Aug. 1999) [hereinafter 1999 AR 27-10].

47. See AR 27-10, supra note 42, para. 5-27.

48. Compareid. para. 5-27a, with 1999 AR 27-10, supra note 46, para. 5-25.

49. AR 27-10, supra note 42, para. 5-27b; see also id. para. 5-11 (requiring the detailing of court reportersto all special courts-martial).

50. UCMJ art. 58a(a) (providing for the automatic reduction to the lowest enlisted grade of a soldier above grade E-1 sentenced by a court-martial to a punitive

discharge, any term of confinement, or any term of hard labor without confinement).

51. AR 27-10, supra note 42, para. 5-28e.
52. See UCMJ art. 58a(a).

53. AR 27-10, supra note 42, para. 5-28e.
54. 39 M.J. 762 (A.C.M.R. 1994).

55. 1d. at 767.

56. 44 M.J. 13 (1996).

57. Id. at 20.

58. See AR 27-10, supra note 42, para. 5-28. Rulefor Courts-Martial 1001(b)(2) states, “‘ Personnel records of the accused’ includes any records made or maintai ned

in accordance with departmental regulations that reflect the past military efficiency, conduct, performance, and history of the accused . . . .”

R.C.M. 1001(b)(2).

MCM, supra note 45,

59. See AR 27-10, supra note 42, para. 5-15. Seegenerally U.S. Der'T oF ArRMY, REG. 600-8-2, SusPeNsioN oF FAvoraBLE PErsonNEL AcTions (FLAGS) (30 Oct. 1987)

[hereinafter AR 600-8-2].
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Finally, afifth change requires staff judge advocatesto coor-
dinate with OTJAG before preferring chargesin cases that may
have national security implications.®® These casesinclude sedi-
tion, “giving intelligence to the enemy,” spying, espionage,
“unauthorized acquisition of military technology [and] research
and development information . . . on behalf of aforeign power,
... [v]iolation of rules. . . concerning classified information, .
.. [s]abotage . . . by or on behalf of aforeign power,” subver-
sion, treason, or domestic terrorism.5t

Nonjudicial Punishment

The new AR 27-10 incorporates three major changes in the
administration of nonjudicial punishment. First, appellate
authorities can changefiling determinations to the benefit of the
appealing soldier.5? For example, if a battalion commander
directs the filing of an Article 15 in the performance section of
asoldier’s OMPF, on appeal the brigade commander may direct
filing of the Article 15 in the restricted section of the soldier’s
OMPF. Any change in filing determination must be noted in
block nine of Department of the Army Form 2627.%

Second, AR 27-10 now allows judge advocates to attend
Article 15 hearings in a representative capacity; judge advo-
cates may be present and render advice during the hearing
phase to soldiers who have accepted nonjudicial punishment.
The regulation provides that judge advocates giving such
advice should do so during recessesin the hearing.®* Represent-
ing and advising a soldier during the hearing is distinct from
acting as a spokesman on a soldier’s behalf. Judge advocates
and civilian attorneys acting as spokesmen “do not servein a
representative capacity.” ®

Finally, AR-27-10 now requires “[i]mposing commanders,
assisted by their legal clerks,” to track the execution of punish-
ment imposed.%® Additionally, “[t]he Chief Legal NCO . . . or
delegee [must, at a minimum, annually inspect] the execution
of Article 15 forfeitures and reductions.”®” To execute these
tracking and inspection requirements properly, NCOs must pay
meticulous attention to the proper flow of documents through
the entire administrative system, including distribution, after
Article 15s leave the imposing commander’s desk. Therefore,
to ensure compliance with these requirements, Chief Legal
NCOs and, more importantly, Criminal Law NCOICs must
develop and maintain good working relationships with their
respective personnel and finance sections. Additionally, staff
judge advocates and chiefs of military justice must recognize
and supervise their legal NCOs' additional tracking require-
ments.

Administrative Matters

Among the significant administrative changes brought about
by the new regulation include the addition of Chapter 24: Reg-
istration of Sexually Violent Military Offenders Who Are Not
Confined.® This chapter implements 42 U.S.C. § 14071% and
Department of Defense Instruction 1325.77° as the Army’s
“Military Sexual Offender Program.”™

Chapter 24 contains atwofold requirement. First, “military
officials [must] notify State officials upon release of soldiers
[from confinement] or transfer of unconfined soldiers. . . con-
victed at special or general courts-martial of a qualifying
offense.”? For military sexual offendersin Army confinement
facilities, corrections officials are responsible for ensuring reg-
istration requirements are met. Trial counsel, however, have

60. AR 27-10, supra note 42, para. 2-7 (requiring an unclassified executive summary via e-mail).

61. Id.

62. Seeid. para. 3-37b(1)(a).

63. 1d.; seealso U.S. Dep't of Army, Form 2627, Record of Proceedings Under Article 15, UCMJ (Aug. 1984).

64. AR 27-10, supra note 42, para. 3-18g(1).
65. 1d.

66. Id. para. 3-39 (emphasis added).

67. Id.

68. Id.ch. 24.

69. 42 U.S.C. § 14071 (2000) (Jacob Wetterling Crimes Against Children and Sexually Violent Offender Registration Program).

70. U.S. Der'T oF DEF., INSTR. 1325.7, ADMINISTRATION OF MILITARY CORRECTIONAL FACILITIES AND CLEMENCY AND PAROLE AuTHORITY (17 July 2001) [hereinafter DODI

1325.7].

71. AR 27-10, supra note 42, para. 24-1.

72. 1d. Seegenerally id. para. 24-2 (listing covered UCMJ offenses (quoting DODI 1325.7, supra note 70, encl. 27)).
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responsibilities in “cases in which the sentence in a specia or
general court-martia involves a finding of guilty of a covered
offense without adjudged confinement.”” These responsibili-
ties include providing notice to the offender by requiring the
offender to complete a form™ acknowledging his registration
requirements and ensuring this form is filed with the allied
papers of the record of trial.”™

Second, soldiers convicted of aqualifying offense or are oth-
erwise required “[must] register with the Provost Marshal and
with State and local officials.””® Paragraph 24-4b of AR 27-10
mandates stringent registration requirements for soldiers with
qualifying convictions. Notably, soldiers failing to meet these
requirements are subject to punitive action.”

The new AR 27-10 also changes the agency responsible for
funding certain trial defense expenses. Before 14 October
2002, convening authorities funded trial defense counsel travel
and related expenses to interview witnesses related to a court-
martial.”® Paragraph 6-5a(2) now shifts to the Commander,
United States Army L egal Services Agency, the burden of fund-
ing defense counsel travel “to interview the accused or any wit-
nesses, take depositions, and investigate the case.” ™

Finally, Chapter 21 of AR 27-10 delineates active compo-
nent support to reserve component commands. Paragraph 21-
12 and the new Appendix E consolidate military justice support
responsibilities® Chiefs of military justice receiving a call
from a contemporary in the reserve component need only reach
for AR 27-10 for guidance to confront initial issues. Stateside
staff judge advocates and chiefs of military justice should
familiarize themselves with the geographical support areas set
out in Appendix E.

73. 1d. para. 24-3.

Conclusion

This note and the OTJAG Criminal Law information paper
highlight some, but not all, of the revisions contained in the new
AR 27-10. Asthisnoteillustrates, thejudicial, nonjudicial, and
administrative changes made effective on 14 October 2002 are
significant, wide ranging, and require immediate attention.
Consequently, judge advocates and legal NCOs should read
through the new regulation to gain a better understanding of the
changes and, more specifically, how the changes will impact
the local practice of military justice. Lieutenant Colonel Gar-
rett.

Administrative & Civil Law Note
Army Substance Abuse Program

L ast year, the Army published arevision to Army Regulation
(AR) 600-85, effective 15 October 2001.8! The most noticeable
change was the name of the program, from the Alcohol and
Drug Abuse Prevention and Control Program (ADAPCP), to
the Army Substance Abuse Program (ASAP). In addition, the
Army made several other changesto the program. One of these
changesrequires unit commandersto process for administrative
separation al soldiersidentified asillegal drug users. Thispol-
icy change caused some confusion, as it did not comport with
the palicy in the enlisted separations regul ations.®? The Depart-
ment of the Army (DA) recently published a message clarifying
that commanders will follow the policy outlined in the revised
AR 600-85.8%

The new regulation changes Army policy on when com-
manders must initiate separation actions for drug abuse. The
old policy did not require commandersto initiate separation for

74. U.S. Dep't of Army, Form 7439, Acknowledgment of Sex Registration Program (Sept. 2002), available at http://www.usapa.army.mil.

75. AR 27-10, supra note 42, para. 24-3. The record of trial form has been revised to reflect the implementation of the Military Sex Offender Program. See U.S.
Dep't of Army, Form 4430, Record of Trial (Sept. 2002) (adding blocks 11 and 12 to annotate these requirements), available at http://www.usapa.army.mil.

76. AR 27-10, supra note 42, para. 24-4a.
77. Seeid. para. 24-4b.
78. 1999 AR 27-10, supra note 46, para. 6-5b.

79. AR 27-10, supra note 42, para. 6-5a(2).

80. Seeid. para. 21-12, app. E. Coordinating installation responsibilities outlining active component support, including military justice, were deleted from Army
Regulation 5-9. See U.S. Der'T oF ARMY, ReG. 5-9, ARea SurPoRT ResPonsiBILITIES (16 Oct. 1998).

81. See U.S. Der'T oF ARMY, ReG. 600-85, ARMY SuBsTANCE ABUSE ProGrAM (ASAP) (1 Oct. 2001) [hereinafter AR 600-85].

82. SeeU.S. Der'T oF ARMY, REG. 635-200, EnLisTED PERSONNEL paras. 14-12c, d (1 Nov. 2000) [hereinafter AR 635-200]; U.S. Der' T oF ARMY, ReG. 135-178, ENLISTED

ADMINISTRATIVE SEPARATIONS para. 12d (3 Dec. 2001) [hereinafter AR 135-178].

83. Message, R 1611527 SEP 02, U.S. Dep't of Army, DAPE-MPE, subject: Clarifying Enlisted Separation Policy for Illegal Drug Abuse [hereinafter 11legal Drug

Abuse Separation Clarification Message].
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first-timedrug useif the soldier wasin the grade of E-1 through
E-4 and had less than three years of service.®#* Under therevised
regulation, however, commanders no longer have this discre-
tion. The new policy requires commanders to initiate and pro-
cess to the separation authority separation actions for
misconduct on all soldiersinvolved in illegal possession, use,
sale, trafficking, or distribution of illegal drugs. Asan excep-
tion, commanders are not required to initiate separation if
charges have been referred to a court-martial empowered to
adjudge a punitive discharge, or if drug use is discovered
through self-referral.® The new policy mirrors other military
service policies, generally requiring commanders to initiate
separation of all service members who abuse drugs.®

Because of the confusion caused by the inconsistency
between the revised AR 600-85 and the enlisted separationsreg-
ulations, commanders were advised to continue following the
policy contained in the enlisted separations regulations until the
proponents of these regulations agreed on aunified policy. The
recent message was intended to clarify DA policy, specifically
providing that commanders follow the guidance in the new AR
600-85 requiring initiation of separation proceedings (but not
mandatory discharge) on all first-time drug abusers. The mes-
sage also providesthat the proponent of the enlisted regulations

will amend AR 635-200 and AR 135-178 to be consistent with
the new policy in AR 600-85.%

In addition to the new policy on first-time drug users, the
new regulation requires commanders to initiate separation
actions for certain alcohol-related misconduct. Specifically,
commanders must initiate and process to the separation author-
ity an administrative separation action for misconduct if a sol-
dier isinvolved in two serious incidents of alcohol related
misconduct in a year, such as drunk on duty or operating a
motor vehiclewhileintoxicated.®® Theold policy only required
commandersto consider separating soldiersinvolved in serious
alcohol-related misconduct.®

The new policy also contains several other changes of inter-
est to judge advocates. For example, the first general officer in
the chain of command or the installation commander must spe-
cifically authorize alcohol consumption during duty hours at
thework place.®® Also, al Active Component soldiers must be
tested for drugs at a rate of one unannounced random sample
per year.®* Additionally, the regulation addresses several per-
sonnel actions during rehabilitation. Soldiers command
referred to the ASAP and enrolled in the program must be
flagged (effective when AR 600-8-2% is changed to reflect this

84. See U.S. DeP'T oF ArMY, ReG. 600-85, ALcoHoL AND DRuG ABust PReVENTION AND CoNTROL ProcraM para. 1-11b(3) (26 Mar. 1999) (rescinded) [hereinafter AR
600-85 (rescinded)]; AR 635-200, supra note 82, paras. 14-12c, d; AR 135-178, supra note 82, para. 12.

85. AR 600-85, supra note 81, para. 1-35b.

86. See U.S. Der'T oF AIR FoRCE, INSTR. 36-3208, ADMINISTRATIVE SEPARATION OF AIRMEN para. 5.55.2 (10 Mar. 2000).

5.55.2.1. A member found to have abused drugs will be discharged unless the member meets all seven of the following criteria:

[1] Drug abuseis a departure from the member’s usual and customary behavior.
[2] Drug abuse occurred as the result of drug experimentation (a drug experimenter is defined as one who has illegally or improperly used a

drug for reasons of curiosity, peer pressure, or other similar reasons).

[3] Drug abuse does not involve recurring incidents, other than drug experimentation as defined above.
[4] The member does not desire to engage in or intend to engage in drug abuse in the future.

[5] Drug abuse under all the circumstancesis unlikely to recur.

[6] Under the particular circumstances of the case, the member’s continued presence in the Air Force is consistent with the interest of the Air
Force in maintaining proper discipline, good order, |eadership, and morale (Noncommissioned officers have special responsibilities by virtue
of their status; fulfill an integral role in maintaining discipline; and, therefore, must exhibit high standards of personal integrity, loyalty, dedi-

cation, devotion to duty and leadership).
[7] Drug abuse did not involve drug distribution. . . .

Id. Seealso U.S. Der'T oF Navy, SECNAVINST 5300.28C, MiLITARY SussTANCE ABUSE PREVENTION AND CoNTROL para. 4.d (24 Mar. 1999) (providing that “[ml]ilitary
members determined to be using drugs, in violation of applicable provisions of the Uniform Code of Military Justice (UCMJ), Federal, State or local statutes, or who
unlawfully engage in the trafficking of drugs or drug abuse paraphernalia, or who are diagnosed as drug dependent shall be disciplined as appropriate, and processed

for administrative separation”).

87. lllegal Drug Abuse Separation Clarification Message, supra note 83, para. 4.

88. AR 600-85, supra note 81, para. 1-34a.

89. AR 600-85 (rescinded), supra note 84, para. 1-11c.

90. AR 600-85, supra note 81, para. 2-8b; seealso U.S. DerP'T oF ARMY, ReG. 215-1, MorALE, WELFARE, AND RECREATION ACTIVITIES AND NONAPPROPRIATED FUND INSTRU-
MENTALITIES para. 7.14h (25 Oct. 1998) (generally prohibiting service of alcoholic beveragesto soldiers on duty on Army installations and authorizing the first general
officer in the chain of command, with the concurrence of the installation commander or designee, to grant exceptions to this policy).

91. AR 600-85, supra note 81, para. 8-2. To the maximum extent possible, U.S. Army Reserve (USAR) and Army National Guard (ARNG) soldier test rates must
mirror thisrate. 1d.; seealsoid. para. 13-9c (providing that the USAR testing rate of one random sample per Selected Reserve member annually will mirror that of

the Active Component testing rate as closely as operationally possible).
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provision). Further, commanders, in consultation with the
ASAP clinical staff, must determine the deployment availabil-
ity of soldiers under the same standards used for other medical
treatment; generally, only those actually undergoing inpatient
detoxification are not deployable.®

Army National Guard (ARNG) and U.S. Army Reserve
(USAR) judge advocates must also be familiar with the new
ASAP policy, asthe new policy contains specific requirements
for each component. For instance, the new regulation requires
commanders to process ARNG soldiers identified as illegal
drug users for administrative separation within forty-five days

92. AR 600-8-2, supra note 59.

of receiving a verified positive drug test; USAR soldiers must
be processed for separation within thirty days.®

Judge Advocates must be familiar with the changes to the
Army’s ASAP policy contained in AR 600-85. In particular,
those advising commanders must know when a commander is
required to initiate separation of soldiers who are drug or alco-
hol abusers. Moreover, ARNG and USAR judge advocates and
paralegals must be familiar with the new processing time
requirements to assist commanders in meeting them. Lieuten-
ant Colonel Stahl.

93. AR 600-85, supranote 81, para. 5-2. For example, soldiersare deployable even if they are enrolled in the ASAP and receiving outpatient services or participating

in, or awaiting admittance to, an ASAP partial inpatient care program. 1d.

94. 1d. paras. 12-11a(2), 13-9a(3).
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