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FOREWORD

The specter of 11 September 2001 till looms over most
practitioners of government procurement and fiscal law. Rea
sonable minds may disagree, however, over whether the events
of that day and their aftermath have altered (either indelibly or
even temporarily) our legal practice. While the global War on
Terrorism continues, its effects on government acquisition are
uncertain. There have been responses. For instance, anecdotal
evidence suggests that agencies have robustly exercised the
Competition in Contracting Act’s statutory exceptions to full
and open competition, Congress has raised simplified acquisi-
tion thresholds for certain items in the defense against terror-
ism, and the Department of Defense (DOD) was permitted to
hire state and local security guardsto protect U.S. installations.
These are hardly major changes, however; no major statutes or
rules have altered the procurement landscape. On the other
hand, on 19 November 2002, the President signed legislation
creating a Homeland Security Department, extensively restruc-
turing the federal government.!

Perhaps we are simply facing old and continuing challenges
with a renewed sense of purpose and focus. We should focus
on our ultimate customers—the dedicated soldiers, sailors, air-
men, marines, and coast guardsmen who are serving in the
defense of our nation—and recognize that our purposeisto pro-
vide them with “the best value product or service. . . while
maintai ning the public’strust and fulfilling public policy objec-
tives.”2

Everyday buys at the installation have seen something of a
revolution, particularly for Army practitioners. First, Congress
broke the Federal Prison Industries’ (UNICOR) near-monopoly
hold on furniture sales, allowing agenciesto buy furniture com-
petitively if UNICOR’s products are not comparable. This
newfound freedom for furniture buyers, however, stands in
marked contrast to the limitations recently imposed on office
supply purchasing. In September 2002, the recently created
Army Contracting Agency (ACA) restricted Army purchases of
office supplies to twelve blanket purchase agreements. One
final type of everyday purchase remains unsettled; as this arti-
cle goes to press, the Office of Management and Budget is
locked in constitutional combat with Congress over the Gov-
ernment Printing Office’s status as the mandatory source for
executive agency printing.

We have also seen both decentralization and consolidation
of the purchasing function—and the benefits and drawbacks of
each. New rules have placed smaller purchases in the hands of

hundreds of thousands of purchase cardholders, increasing effi-
ciency and reducing transaction costs. As the General
Accounting Office (GAQ), the DOD Inspector General, and the
popular press (usualy littleinterested in government purchases
short of major weapons systems) have observed, however, such
awide dissemination of purchasing power resultsin some lurid
and bizarre abuses. At the same time, the number and value of
purchases from consolidated sources such as the Federal Sup-
ply Schedules, multiple award contracts, and governmentwide
acquisition contracts (GWACs), grew exponentially. The Army
also intends to consolidate many larger purchases (over
$500,000) at the regional headquarters of the newly created
ACA. Meanwhile, the impact of these developments on small
businesses, competition, and procurement “values’ is hotly
debated (as evidenced by the spirited comments, in various
media, of the “three Steves’*—Professor Steven Kelman, Pro-
fessor Steven Schooner, and General Services Board of Con-
tract Appeals Chairman Stephen Daniels). All thistakes place
alongside the private sector background of Enron, Global
Crossing, and Arthur Anderson.

The stakes get even higher as we prepare for more “out-
sourcing.” The Bush Administration is considering allowing
the private sector to compete for as many as 850,000 jobs cur-
rently held by federal employees. Meanwhile, the GAO till
sustains a high percentage of A-76-based protests, and the
Comptroller General’s Commercial Activities Panel tells us
that the competitive sourcing process should look more like the
FAR. Wow! Thereisalot to watch out for in this area

In addition to these hot-button areas, the courts, boards, and
the GAO have issued guidance touching on various aspects of
our practice. Interestingly, the number of protests filed at the
GAO rose in fiscal year 2002, the first time in over a decade.
Asusual, numerous statutory and regulatory changes have also
impacted a wide variety of areas.

Moving from the profound to the mundane, perennia Year
in Review readers will note two format changesthisyear. First,
at the end of each section, the section author’s name appears.
Individual authors can thereby accept kudos or blame, as the
case may be, for their explanations, interpretations and pontifi-
cations. Second, the footnote numbers renew with each sec-
tion. While we have taken some pride in reaching (as we did
last year) 1835 footnotes (and 171 more in the legislation
appendix), the administrative obstacles were formidable, so
each section will begin with footnote one.

1. Pub.L.No. 107-296, 116 Stat. 2135 (2002). It istoo early to tell whether the new Department of Homeland Security will bring marked changes to procurement
practices. The recently passed bill provides the Homeland Security Department “Other Transaction” authority; the authority to procure temporary personal services
contracts; and specia streamlined acquisition authority, including increased micro-purchase and simplified acquisition thresholds, and broad “ commercial item” treat-

ment. |d. 8§ 831-833.

2. GENERAL SERvS. ADMIN. ET AL., FEDERAL AcquisiTion Rec. 1.102(a) (July 2002).

3. Ralph C. Nash & John Cibinic, Acquisition Reform: A Progress Report, 16 NasH & Cisinic Rep. 10, 148 (2002).
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The Year in Review is the Contract and Fiscal Law Depart- practitioners. We hope we have succeeded, and that you find
ment’s* effort to capture the most important, relevant, and this article both helpful in your practice and intellectually
(sometimes) quirky cases and developments of the past fiscal stimulating. Lieutenant Colonel Benjamin.
year. While we cannot possibly cover every decision or rule,
we attempt to address those with the most relevance to most

4. The Contract and Fiscal Law Department is composed of seven active duty judge advocates (six from the Army and one from the Air Force) and our Secretary,
Ms. Dottie Gross. Each officer has contributed sections to thiswork. We owe particular kudos to Major Tom Modeszto, this year’s editor, for his extraordinary ded-
ication, constant good cheer, and encouragement (despite hisinability to get aNew York Yankee hot dog in October), and remarkable attention to detail. The Depart-
ment would like to thank our outside contributing authors: Colonel Jonathan Kosarin, Colonel Steven Gillingham, Lieutenant Colonel Steven Tomanelli (U.S. Air
Force), Lieutenant Colonel Louis Chiarella, Ms. Margaret Patterson, and Major Timothy Tuckey. Their willingnessto take time out to help the Department is greatly
appreciated. Finaly, the article has benefited immensely from the diligent fine-tuning of the Army Lawyer staff: Major Mike Boehman, Captain Erik Christianson,
Captain Joshua Stanton, and the footnote guru, Mr. Chuck Strong. Thank you, all!
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CONTRACT FORMATION
Authority
No Good Deed Goes Unpunished

A black-letter rule of government contracting provides that
only an agent with actual authority may bind the government to
a contract.! A recent Armed Services Board of Contract
Appeals (ASBCA) case demonstrates how strictly the ASBCA
apples this rule.2 In Portable Water Supply Systems Co.
(PWSS), the ASBCA denied relief to a contractor who entered
into an agreement with a senior official from the Agency for
International Development (AID) to provide desperately
needed drinking water for refugees in the wake of the humani-
tarian crisisthat struck Central Africain 1994.3 Although opin-
ions differed significantly concerning the various
understandings the parties reached, it was clear that AID pro-
cured the services of PWSS with the knowledge and consent of
various high-level officials.*

In July 1994, the media was focusing the world's attention
on the Rwandan refugee crisis and the potential cholera epi-
demic facing refugees in Goma, Zaire.®> At this time, PWSS
was a recently formed company that specialized in providing
water supply equipment and emergency water supply systems.
Inthewake of devel oping events, the president of PWSS, Frank
T. Blackburn, contacted Senator Dianne Feinstein’s Chief of
Staff, Hadley Roth. Blackburn informed Roth that PWSS pos-
sessed the means and expertise to provide a clean water supply
for Goma, and thus prevent a potentially massive cholera epi-

demic.® Following the receipt of this information, Roth talked
to Senator Feinstein, who apparently called President Clinton.
The Senator’s office then contacted Brian Atwood, the Admin-
istrator of AID, and eventually Gerard Bradford, the Assistant
Director for Operation Support, Office of Foreign Disaster
Assistance (OFDA), who initiated negotiations to secure the
services of PWSS.”

During the negotiations, but before deploying to Zaire, the
parties preliminarily agreed the government would reimburse
PWSS under a standing emergency equipment rental contract
PWSS had with the U.S. Forest Service.® The parties never
agreed to a new contract before the government mobilized
PWSS and airlifted the company’s personnel and equipment to
Goma.® Upon arrival, PWSS encountered an environment
where bodies literally lined the streets, and physical security
was of paramount concern. The State Department tasked U.S
military personnel to provide security for PWSS's operation.
Within hours of its arrival, PWSS was providing potable water,
and within days it was producing 3000 gallons per hour.X

As PWSS proceeded with its performance, Bradford real-
ized that the OFDA needed to formalize a contract for PWSS's
services.t The authorities gained control of the cholera epi-
demic during the negotiations, and U.S. military officials
informed Blackburn and the OFDA officials that the military
would soon pull out of the area.’? As the military’s departure
neared, Blackburn received a facsimile copy of the proposed
contract from the OFDA; Blackburn signed the contract on 22
August 1994. The contract did not allow for any profit on
equipment PWSS sold to the government, or for other expenses

1. SeeFed. Crop Ins. Corp. v. Merrill, 332 U.S. 380 (1947); see also Mgor John J. Siemietkowski et al., Contract and Fiscal Law Devel opments of 2001—The Year
in Review, ArRmy Law., Jan./Feb. 2002, at 132 [hereinafter 2001 Year in Review].

2. ASBCA No. 49813, 02-1 BCA 1 31,805.
3. Id.at 157,121.
4. Id. at 157,110-11.

5. Although Zaire is now known as the Democratic Republic of Congo, the ASBCA used the term Zaire since that was the name in use when the events of the case
took place. 1d. at 157,121.

6. Id.at 157,110.

7. Id. at 157,110-11.

8. 1d. Atthehearing, Bradford testified that during theinitial stages of negotiationswith PWSS, he thought PWSS was a volunteer entity, and that PWSS was simply
seeking transportation support and reimbursement for direct costs. Blackburn testified, however, that he informed Bradford that PWSS was “not a nonprofit organi-
zation.” 1d. at 157,112. Blackburn also testified that he had reservations about using the Forest Service contract as a mechanism for payment, since the contract did
not cover water purification. Due to the urgency of the situation, however, he felt that he should resolve these issues later. |1d.

9. PWSS 02-1 BCA 131,805, at 157,112-13.

10. Id. at 157,113

11. On 21 August 1994, the OFDA tasked Georgia Beans with negotiating a contract between the OFDA and PWSS. She contacted Eric Doebert, PWSS's Director
of Marketing, and asked PWSSto provide cost figures for variouslineitems. Ms. Beans used this data to draft the contract that Blackburn subsequently signed on 22
August 1994. Id. at 155,115.

12. Id. at 157,115.
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for which Blackburn later sought recovery. Blackburn testified
that he felt he had no choice but to sign the contract because he
could not acquire physical security or other goods and services
from local merchants unless he could demonstrate that he had
the money to pay them.?

Several months after the completion of contract perfor-
mance, PWSSinvoiced the AID. Theinvoice, inthe amount of
$186,979, included costs for the operation of eight water puri-
fication units “as required by agreement with Gerald Brad-
ford.”* On 30 April 1996, the contracting officer denied the
claim. On 1 May 1996, PWSS appealed the decision to the
ASBCA.*® At the hearing, PWSS sought recovery for equip-
ment expenses under the Forest Service contract, as opposed to
the contract executed on 22 July 1994. PWSS reasoned that
during the negotiation phase, Bradford and Blackburn intended
to usethat contract as the means of payment. In support, PWSS
argued that “even [when] not formally warranted, contracting
officers have the authority to bind the government and permit
[sic] the government to a financial obligation premised on the
circumstances and exigencies of the matter at hand.”

The ASBCA first examined whether the parties had any-
thing remotely resembling a binding contract before PWSS's
departure for Goma. The board held that the parties did not
establish mutual assent because they attached materially differ-
ent meanings to each other’s manifestations. As such, even if
Bradford had actual authority to bind the government, the par-
ties never achieved the requisite meeting of the minds to form
a contract. The board next examined whether Bradford had
the authority to bind the government to a contract. Citing Fed-
eral Crop Insurance Co. v. Merrill,*® the board applied the age-
old rule that only those who have actual authority can bind the
government.’® Although Bradford did have awarrant for small
purchases under $25,000, the board concluded that the appel-

13. Id. at 157,116.
14. Id. at 157,117-18.

15. Id. at 157,118.

lant failed to show that Bradford or any other government
employee involved had an express delegation of authority to
enter into a contract of the sort contemplated by Blackburn.?

The lesson of PWSSisthat if you want to do good deeds and
savetheworld (albeit for areasonable profit), get your contrac-
tual terms sorted out before you head to the field.

Promises, Promises. . .

If you are in the Witness Security Program (WSP) and the
government has promised you the moon and the stars for your
cooperation, you may have problems collecting. In Austin v.
United Sates,? the Court of Federal Claims (COFC) recently
ruled that a witness under WSP protection could not collect
against the government for alleged promises regarding child
visitation rights, move-related expenses, and payment of a
monthly stipend, notwithstanding the alleged existence of a
written memorandum of understanding (MOU) documenting
the promises.?

In Austin, the plaintiff provided grand jury testimony that
resulted in the conviction of several organized crime members.
In exchange for Austin’s services, the United States Marshall
Service (USMS) promised to protect Austin and hisfamily, and
entered Austin and his wife into the WSP in November 1994.
Austin alleged that when he entered into the WSP, representa-
tives of the USM'S made several additional promises. Specifi-
cally, Austin alleged that the USM S promised that he would be
entitled to child visitation rights at government expense, that
the government would reimburse Austin for damage to his per-
sonal property resulting from his move to a new location, and
that the government would pay Austin’'s living expenses and a
monthly stipend. Austin aleged that these promises were part

16. Id. The appellant apparently meant to say “commit” instead of “permit.” The appellant also argued that he was entitled to recover his expenses because when
he signed the 22 July 1994 contract, he was under duress as aresult of the pending withdrawal of U.S. military forces. Id.

17. 1d. at 157,119.
18. 332 U.S. 380 (1947).

19. PWSS 02-1 BCA {31,805, at 157,119.

20. Id. at 157,119-20. The final issue the board examined was duress. Applying the standard from Home Entm't, Inc., ASBCA No. 50791, 99-2 BCA ¢ 30,550, at
150,862, the board stated that for PWSSto show duress, it would need to establish that it involuntarily accepted the terms of the contract, that circumstances permitted
no other reasonable aternative, and that the circumstances were the result of the coercive acts of the government. PWSS, 02-1 BCA { 31,805, at 157,120. In this
case, PWSS failed to convince the board that the facts met this standard. Specifically, the board noted that much of the delay in finalizing the contract was due to
Blackburn’s insistence that only he—and not company officials at the PWSS home office—could sign the contract. Further, the decision of the U.S. military to pull
out of Gomawas not, in the eyes of the board, a coercive act by government officials. Id. at 157,120.

21. 51 Fed. Cl. 718 (2002).

22. Id.
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of the WSP package, and that a government representative
put the promises in writing in the form of a memorandum of
understanding (MOU). At the motion hearing, however, Austin
could not produce a copy of the MOU.%

The COFC granted the government’s motion to dismiss and
observed that the statutory authority for the WSP provided that
“[t]he United States and its officers and employees shall not be

23. Id. at 719.

24. 18 U.S.C. § 3521(a)(3) (2000).

25. Austin, 51 Fed. Cl. at 720-21.

subject to any civil liability on account of any decision to pro-
vide or not provide protection under this chapter.”?* As such,
representatives of the USM S possessed no authority to bind the
government beyond the scope of the statute. The COFC rea-
soned that even if Austin could produce the written agreement,
he still could not establish that the government had a contrac-
tual or statutory obligation under the WSP*> Mgjor Dorn.
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Competition

Last year's Year in Review introduced its discussion of com-
petition with testimony from then-nominee for Administrator
of the Office of Federal Procurement Policy (OFPP), Angela
Styles.r Last year, Ms. Styles expressed concern about the
impact of procurement reform on traditional government pro-
curement objectives. competition, due process, and transpar-
ency.? Thetension between competition and acquisition reform
continues to play out in litigation, legislation,® and academic
discourse. In August 2002, at theinvitation of Ms. Styles, Gen-
era Services Board of Contract Appeals (GSBCA) Chairman
Stephen Daniels spoke at the OFPP lecture series.* Daniels
harshly criticized the acquisition reform movement. According
to Mr. Daniels:

Although some parts of CICA [Competition
in Contracting Act of 1984] remain on the
statute books, the guts have been ripped out
of it. Openness, fairness, economy, and
accountability have been replaced as guiding
principles by speed and ease of contracting.
Where the interests of taxpayers were once
supreme, now the convenience of agency
program managers is most important. Full
and open competition has become a slogan,
not a standard; agencies have to implement it
only “in a manner that is consistent with the

need to efficiently fulfill the Government’s
requirements.”®

His comments garnered equally stinging replies from reform
advocates.® The decisionsin this section represent some of the
many battlegrounds upon which the competition debate is
fought.

Unduly Restrictive Specifications: Are You Just Talking Trash?

During the past fiscal year, the Comptroller General consid-
ered nine protests’ alleging unduly restrictive government spec-
ificationsin violation of the Competition in Contracting Act of
1984 (CICA).2 The GAO denied six of the protests, generally
finding that the government agencies had adequately justified
their needs.

In Vantex Service Corp.,° Vantex challenged the Army’s
bundling of portable latrine services with waste removal ser-
vices. Vantex alleged that combining the two types of services
unduly restricted competition and was not necessary to meet the
government’s needs. The GAO agreed with this argument.X°

The Vantex invitation for bids (IFB) contemplated the award
of one or more contracts for rental and servicing of portable
latrines at Fort Bragg; North Carolina, Fort Drum, New York;
and Fort Campbell, Kentucky; and for waste removal services
at Fort Campbell.* The IFB divided the work into four sched-

1. Major John J. Siemietkowski et al., Contract and Fiscal Law Developments of 2001—The Year in Review, Arvy Law., Jan./Feb. 2002, at 3-4.
2. Id. a4

3. See supra Part 11.C, Contract Types (discussing the new regulatory requirements governing competition in Multiple Award Schedules and Government-wide
Agency Contracts (GWACY)).

4. See GSBCA's Daniels Tells OFPP Forum That Reforms Put Efficiency Before Fundamentals, 78 BNA Fep. ConT. Rep. 8, at 236 (Aug. 20, 2002); Recent Pro-
curement Changes Have “ Gutted” CICA, GSBCA Chairman Says, 44 Gov’ T ConTrRACTOR 31 (Aug. 21, 2002).

5. Stephen M. Daniels, Chairman, General Services Board of Contract Appeals, Address to the Office of Federal Procurement Policy (Aug. 15, 2002), available at
http://www.pogo.org/m/cp/cp-daniel s2002.pdf.

6. Shane Harris, Procurement Reform Critique Angers Executives, GovExec.Com (Sept. 6, 2002), available at http://www.govexec.com/dailyfed/0902/
090602h1.htm. In the article, an anonymous executive called the speech “offensive.” Id. Steven Kelman, a former OFPP Administrator, was quoted as saying,
“Daniels was a key figure in one of the most dysfunctional management systems ever imposed on the federal government.” Id.

7. C.Lawrence Constr. Co., Comp. Gen. B-290709, Sept. 20, 2002, 2002 CPD 1 165; Vantex Serv. Corp., Comp. Gen. B-290415, Aug. 15, 2002, 2002 CPD 1131,
Military Agency Servs. Pty. Ltd., Comp. Gen. B-290414, B-290441, B-290468, B-290496, Aug. 1, 2002, 2002 CPD 1 130; Instrument Control Serv., Inc., Comp.
Gen. B-289660, B-289660.2, Apr. 15, 2002, 2002 CPD 1 66; Mark Dunning Indust., Inc., Comp. Gen. B-289378, Feb. 27, 2002, 2002 CPD 1 46; Flowlogic, Comp.
Gen. B-289173, Jan. 22, 2002, 2002 CPD 1 22; Keystone Ship Berthing, Inc., Comp. Gen. B-289233, Jan. 10, 2002, 2002 CPD 1 19; C. Lawrence Constr. Co., Comp.
Gen. B-289341, Jan. 8, 2002, 2002 CPD 1 17; Apex Support Servs., Inc., Comp. Gen. B-288936, B-288936.2, Dec. 12, 2001, 2001 CPD  202.

8. 10U.S.C.8§2305(a)(1)(B)(ii) (2000) (“ Specificationswill ‘include restrictive provisionsonly to the extent necessary to satisfy the needs of the agency or as autho-
rized by law.””); 41 U.S.C. § 253a(a)(2)(B) (2000); see also GENERAL SeRvs. ADMIN. ET AL., FEDERAL AcquisiTion Rec. 11.002(a)(1) (July 2002) [hereinafter FAR]
(“[Algencies shal . . . [o]nly include restrictive provisions or conditions to the extent necessary to satisfy the needs of the agency or as authorized by law.”).

9. Comp. Gen. B-290415, Aug. 15, 2002, 2002 CPD 1 131.

10. Vantex, 2002 CPD 131, at 1.

11. Id. at 1-2.
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ules, one for each facility and one that included all three loca-
tions. The Fort Campbell schedule covered both the latrine
services and the waste removal services,*? while the Fort Bragg
and Fort Drum schedules included latrine services only.3

Vantex noted that the two service types fell under different
North American Industrial Classification (NAICS) Codes and
alleged that providers of latrine services would not compete for
waste removal services “and vice versa.”* The protestor was
aware of no other military installation that bundled these
requirements and observed that prior solicitations for the com-
bined services at Fort Campbell produced few bidders.*®

The Army’s justification for combining the two require-
ments boiled down to “ administrative convenience.” ¢ Accord-
ing to the Army, a single solicitation “was cost efficient and
reduced our administrative burden. Asaresult, Fort Campbell
could obtain needed similar services utilizing one contracting
officer, one contract specialist, and one contracting officer’s
representative.”

The GAO questioned the Army’s unsupported assertion that
combining the services was more cost efficient, noting that
“restricting competition is presumed to raise, not lower, the cost
that the government will pay.”*® In light of the historical dearth
of competition for the combined solicitation and indications
that additional companies would have bid on separate require-
ments, the GAO expressed concern that bundling in this case
caused “unnecessarily high prices.”*

Ultimately, the GAO clearly placed the burden on the gov-
ernment to justify specifications that limit competition: “the
issue is not whether there are any potential offerors who can
surmount barriers to competition, but rather whether the barri-
ers themselves—in this case, the bundling—are required to
meet the government’s needs.”® In Vantex, the Army failed to
show that combining the portable latrine services with waste
removal services was necessary to meet its needs.?

In C. Lawrence Construction Co.,? the GAO rejected the
Department of Labor’s use of a brand name specification in a
construction solicitation.?®> One specification in this IFB for
educational and vocational buildings required signs to be man-
ufactured by “ASI Sign Systems.. . . [or a] pre-approved manu-
facturer with an equal product.”? At the time of bid opening,
no other manufacturer had been “ pre-approved.” %

The IFB contained conflicting provisions concerning
whether the solicitation allowed substitutions. The IFB pro-
vided, “Where specifications name only a single product or
manufacturer, provide the product indicated. No substitutions
will be permitted.”?® Another provision, however, stated, “ Ref-
erencesin the specificationsto any article, device. . . by name,
make or catalog number, shall be interpreted as establishing a
standard of quality, and not as limiting competition. The Con-
tractor may make substitutions equal to the items specified if
approved prior to bid opening . .. .”# Lawrenceinterpreted the
solicitation as requiring use of ASI signs. Thus, the protestor
argued that the sign specification improperly restricted compe-

12. 1d. at 2. Waste removal services included pumping and cleaning grease pits, septic tanks and concrete pit latrines and removing, and cleaning and reinstalling

sump pumps. ld.
13. Id. at 1-2.

14. Id. at 2.

15. 1d. at 2-3. Even the Army’s market research revealed that numerous businesses were capable of competing “for the waste removal services, but chose not to

compete” due to the requirement to also provide portable latrine services. Id.
16. Id. at 4.

17. 1d.

18. 1d.

19. Id.at 5.

20. Id.

21. 1d. at 6. The GAO recommended that the Army resolicit the services without bundling the requirements. Id.

22. Comp. Gen. B-290709, Sept. 20, 2002, 2002 CPD 1 165.

23. 1d. Brand-name specifications were also at issue in Elementar Americas, Inc., asimplified acquisition solicitation for commercial items, discussed in the section
of thisissue entitled Smplified Acquisitions. Elementar Americas, Comp. Gen. B-289115, Jan. 11, 2002, 2002 CPD 1 20. See supra Part I1.F (discussing “simplified

acquisitions issues).

24. C. Lawrence Constr. Co., Comp. Gen B-290709, Sept. 20, 2002, 2002 CPD { 165, at 2.

25. Id. at 4.

26. Id.at 2.
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tition because it required “the contractor to furnish ASI signs
despite the fact that equivalent signs manufactured by other
companies will also meet the agency’s needs.”?® The GAO
found that the provisions were “at best ambiguous and could
reasonably have been interpreted” as requiring bidders to fur-
nish only ASI signs. The agency did not argue that only AS
signs would meet its needs.?® The Comptroller General
described the specification as follows:

[ The brand-name specificationis] contrary to
the statutory requirement that solicitations
include specifications that permit full and
open competition and contain restrictive pro-
visions only to the extent necessary to satisfy
the needs of the agency . . . and potentially
prejudicial to bidders who reasonably
believed themselves precluded from using
lower-priced quotations from other sign
manufacturers. . . [and] it apparently . . . not
what the agency intended.*®

The GAO sustained the protest.®

None of the cases in which the GAO denied allegations of
unduly restricted competition broke new ground. In Military
Agency Services Property Ltd. (MAS),*? the GAO re-affirmed
that it will give substantial deference to agency specifications
designed to promote human safety. MAS challenged a Request

27. Id.at 3.
28. Id. at 4.
29. Id.at 8.

30. Id. (citations omitted).

for Quotations (RFQ) for picket boat services.® The protestor
alleged that the requirements “ exceeded the agency’ s legitimate
needs,” but included only one specific example.** MAS argued
that no boat afloat could meet the requirement that the picket
boat be “free. . . of exposed wires and connections.”* Despite
this unsupported assertion, the GAO found that MAS had not
shown that the Navy’s regquirement was unreasonable.®® The
nature of the procurement clearly weighed in the government’s
favor. Asthe GAO stated, “[W]hen a requirement relates to
human safety, the agency has the discretion to define solicita-
tion requirements to achieve not just reasonable results, but the
highest possible reliability and effectiveness.””

In cases challenging unduly restrictive specifications, the
GAO examines whether the specification is reasonably neces-
sary to meet the agency’s needs.® The GAO, however, isreti-
cent to question those needs, even if the needs appear
“irrational.” In Mark Dunning Industries, Inc.,* the protestor
challenged Fort Campbell’s request for proposals (RFP) for an
“individual household trash weighing system”“°—high-tech-
nology garbage trucks and containers. The RFP required trash
trucks* equipped with an on-board computerized weighing sys-
tem.”#* Each trash container had to include “indicating ele-
ments and radio frequency transponder devices.”# The system
would weigh each household's trash and recycling to support
the agency’s goal to reduce the amount of waste disposed in
landfills.® The protestor asserted that weighing the total trash
disposed of would be much more efficient and less costly than

31. Id. at 6. Thefina sustained allegation of unduly restricted competition involved the unreasonable imposition of bonding requirements. Apex Support Servs.,
Inc., Comp. Gen. Dec. B-288936, B-288936.2, Dec. 12, 2001, 2001 CPD 1 202. For adiscussion of this case, see supra, Part IV.F, Bonds, Sureties, and Insurance.

32. Military Agency Servs. Pty. Ltd., B-290414, B-290441, B-290468, B-290496, Aug. 1, 2002, 2002 CPD { 130.

33. Id. a 2. Picket boats protect ships “from all waterborne threats by screening all incoming waterborne craft prior to arrival alongside aship.” Id. at 2 n.1.

34. 1d. a 4.

35. 1d.

36. Id. at 5.

37. 1d. at 4-5.

38. See, eg., Mark Dunning Indus., Inc., Comp. Gen. B-289378, Feb. 27, 2002, 2002 CPD 1 46, 3-4.

39. Id.

40. Id. at 1.

41. 1d. at 2.

42. 1d.

43. 1d.
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weighing each household’s trash. Fort Campbell decided that
the best way to accomplish its goal was to weigh individual
household trash.#

The GAO did not dispute the protestor’'s belief that the
agency’s decision was irrational, but the protestor’s disagree-
ment with the agency’ s needs did not provide abasisfor protest.
Because the agency’s requirement was “ equally available to all
potential competitors,” there was no undue restriction on com-
petition.** Given the agency’s discretion to determine its own
needs, the GAO will not sustain a protest solely because the
acquisition may be costly, inefficient, and ineffective.*

In C. Lawrence Construction Co. (C. Lawrence),* the GAO
found that past performance evaluation criteria are not unnec-
essarily restrictive if the criteria are reasonably related to the
agency’s minimum needs.”® The C. Lawrence construction
RFP* provided for a“best value” source selection inwhich past
performance would be evaluated equally to price or other con-
siderations.®® The Army Corps of Engineers (COE) required
each proposal to list five to ten relevant contracts performed
within the last five years and to provide a performance survey
completed by the project owner of each relevant contract. “Rel-
evant” contracts were those for projects similar in scope and
magnitude to the project under solicitation and included, but
were not limited to, “aircraft hangars and/or light industrial
type facilities which may include pre-engineered metal build-
ing frame, paving and utility work; and within the range of
$5,000,000 to $10,000,000.”

44. 1d. at 3.

45. 1d. at 4.

C. Lawrence aleged that requiring at least five contracts of
$5 million or more would exclude all small, emerging busi-
nesses.® The COE responded that it needed five projects to
establish “a better ‘comfort zone' in which it can determine a
contractor’s overall performance and performance trends.” 53
The project under solicitation was also likely to be closer to the
high end of the dollar range.>* The protestor did not specifically
refute the agency’s rationale, but argued that these past perfor-
mance requirements would exclude it and all small emerging
businesses from competing. The GAO, unimpressed with this
reasoning, denied the protest, holding that “the fact that a par-
ticular prospective offeror is unable to compete under a solici-
tation that reflects the agency’s needs does not establish that the
solicitation is unduly restrictive.” %

The GA O denied three other protestsalleging unduly restric-
tive specifications. In Instrument Control Service, the protest-
ors contended that afive-work-day turnaround timeto calibrate
test, measurement, and diagnostic equipment at an Air Force
Precision Measurement Equipment Laboratory was unneces-
sary and unattainable.” The Air Force explained, in some
detail, how the five-day requirement was necessary to perform
programmed maintenance in support of airlift missions.® His-
torical records, including one protestor’s average turnaround
time under aprevious contract, showed that the time period was
attainable.*®

In Flowlogic,® the COE issued an RFQ on 2 August 2001,
using simplified acquisition procedures.®* The RFQ called for

46. |d. The protestor aso challenged the requirement that the contractor had to use one particular landfill—the landfill geographically closest to Fort Campbell. Mark
Dunning Industries argued that the agency had no basis for this requirement and that the requirement eliminated competitive pressure to keep rateslow. 1d. The GAO
found that the need to respond quickly to discoveries of unexploded ordnance justified the mandatory use of the closest landfill. Further, because all offerors had
access to the landfill, the agency’s requirement did not restrict competition. 1d. at 4-5.

47. Comp. Gen. B-289341, Jan. 8, 2002, 2002 CPD  17.

48. 1d. at 1.

49. 1d. at 1-2. The RFP contemplated construction of an F-22 squadron maintenance hangar at Tyndall Air Force Base, Florida, costing between $5 and $10 million.

Id.

50. Id.

51. Id.at 2.

52. 1d.

53. Id. at 3.

54. Id.

55. 1d. at 4.

56. Instrument Control Serv., Inc., Comp. Gen. B-289660, B-289660.2, Apr. 15, 2002, 2002 CPD 1] 66.

57. Id.at 1.

58. Id. at 5-6.
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a commercial software package to administer performance
reviews and organizational surveys. The RFQ required soft-
ware delivery by 5 September and software training no later
than 12 September.5? |nstallation and training in September
were crucial because certain employees had rating periods end-
ing on 30 September.&

Flowlogic was one of six offerors. For variousreasons, none
of the offers was acceptable. Flowlogic's quotation stated that
it could not conduct thetraining until October. Dueto time con-
straints, the agency did not resolicit; instead, using prior market
research, it contacted Training Technologies, Inc. (TTI). After
receiving an oral quotation and performing a technical and
price review of TTI's program, the agency issued TTI a pur-
chase order on 6 September. TTI delivered the software on 7
September. Because of the 11 September terrorist attack, the
agency delayed the training, originally scheduled for 13-14
September, until 17-20 September.®* Flowlogic argued that the
changesin the required delivery dates indicated that the RFQ's
delivery schedule overstated the agency’s needs. Disagreeing,
the GAO found that the schedul e was delayed not due to chang-
ing needs, but rather due to the unsuccessful competition and
the 11 September events. Further, because Flowlogic could not

59. Id.at 7.

60. Comp. Gen. B-289173, Jan. 22, 2002, 2002 CPD { 22.
61. Id.at 1.

62. Id. at 1-2.

63. Id.at 3.

64. Id.

65. Id.at 3.

66. Comp. Gen. B-289233, Jan. 10, 2002, 2002 CPD { 19.
67. Id.at 1.

68. Id.at 2.

deliver until October, it could not have even met the relaxed
requirements. The GAO therefore condoned the sole-source
order.%

In Keystone Ship Berthing, Inc.,®® the Navy Military Sealift
Command (MSC) included a “reduction in contract” clause in
its RFP for layberth services.” The clause allowed MSC to
reduce the rate paid to the contractor if the layberth became
unfit for safe berthing for any reason “ not due to the fault of the
government.”% Keystone Berthing Inc. (KSB) alleged that the
provision was contrary to the termination for default clause at
FAR section 52.249-8(c)® because the clause allowed the MSC
to penalize KSB for occurrences beyond the control and with-
out the fault of KSB.™ Further, KSB asserted, the reduction in
contract clause was unduly burdensome on competition
because the clause required a contractor to assume risks for
which it could not be terminated for default under FAR section
52.249-8(c).™

The GAO first determined that the clause was not inconsis-
tent with the FAR.”? The GAO then found that KSB’s compe-
tition allegation amounted to no more than disagreement with
the government’s method for allocating risk. Inlight of the mis-

69. FAR, supranote 8, at 52.249-8(c). FAR section 52.249-8(c) provides, in pertinent part:

[T]he Contractor shall not be liable for any excess costs if the failure to perform the contract arises from causes beyond the control and without
the fault or negligence of the Contractor. Examples of such causes include—

(1) acts of God or of the public enemy,

(2) acts of the Government in either its sovereign or contractual capacity,

(3) fires,

(4) floods,

(5) epidemics,

(6) quarantine restrictions,
(7) strikes,

(8) freight embargoes, and
(9) unusually severe weather.

Id.
70. Keystone Berthing, 2002 CPD {19, at 2-3.

71. Id. at 4.
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sion-essential nature of layberth services, the M SC's reduction
in contract clause reasonably served “asan incentiveto the con-
tractor to anticipate contingencies and to act in a manner that
[would] minimize . . . any disruptions’ in performance.” In
addition, the GA O pointed out that the M SC received fiveto ten
initial proposals, suggesting that the clause did not preclude
competition.”

“ Scope” at Two Fora

Whether contract modifications were beyond the scope of
their underlying contract vehicles proved a fertile—but ulti-
mately unsuccessful—ground for protestors during the past
year at both the Court of Federal Claims (COFC) and the
GAO.”™ To determine whether a modification is beyond the
original agreement’s scope, the GAO looks at “whether the
original nature or purpose of the contract is so substantially
changed by the modification that the original and modified con-
tracts are essentially and materially different.””® The GAO
compares the modified contract with the original agreement or
solicitation, using such factors as the type of work, costs, and
performance period.”

In HG Properties A, LP,” the protestor challenged the post-
award modification of alease changing the building site loca-
tion. The Department of Veterans' Affairs (VA) awarded a
lease to Premier Office Complex, Inc. (POC) to provide build-
ing space for a VA medical facility in Canton, Ohio.” The
solicitation for offers (SFO) included detailed architectural
requirements and specific requirements for specialized ser-
vices, “utilities, maintenance, and environmental manage-
ment.”8 Further, the property had to be “free of hazardous
materials.”® On the other hand, the SFO location requirements
were broad and general .8

Soon after the award, POC discovered hazardous materials
at the proposed building site. Shortly thereafter, POC proposed
anew sitefour blocks from thefirst location. The new location
met the SFO’s requirements, and the government accepted this
change. POC also agreed to abide by al other previously-pro-
posed terms and conditions, including price and the perfor-
mance period.®

The protestor, HG Properties, argued that because location
was an SFO factor, the changein sitewasacardinal change out-
side the lease’s scope.® Looking at the purpose and nature of

72. 1d. a 4. The GAO agreed with the agency’s argument that the remedies in the reduction in contract clause were “not inconsistent with the FAR termination for
default clause, but rather provide[d] under the terms of the contract for additional remedies.” 1d.

73. Id.at 3.

74. Id. a 5.

75. CESC Plaza LP v. United States, 52 Fed. Cl. 91 (2002); Northrop Grumman Corp. v. United States, 50 Fed. Cl. 443 (2001); HG Props. A, LP, Comp. Gen. B-
290416, B-290416.2, July 25, 2002, 2002 CPD 1 128; Atlantic Coast Contracting, Inc., Comp. Gen. B-288969.4, June 21, 2002, 2002 CPD { 104; Symetrics Indus.,
Inc., Comp. Gen. B-289606, Apr. 8, 2002, 2002 CPD 1 65; Eng'g & Prof’l Servs., Inc., Comp. Gen. B-289331, Jan. 28, 2002, 2002 CPD 1 24.

76. HG Props, 2002 CPD 1128, at 3-4.

77. For example, in HG Properties, the GAO wrote:

In assessing whether the modified work is essentially the same as the effort for which the competition was held and for which the parties con-
tracted, we consider, for instance, factors such asthe magnitude of the changein relation to the overall effort, including the extent of any changes
in the type of work, performance period, and costs between the modification and the underlying contract.

Id. at 4.

78. Id.

79. Id.at 1.

80. Id. at 2. “Particular design regquirements were set out for waiting and examination rooms . . . office space for personnel, and space for equipment storage. The
SFO also set forth highly specialized specifications for specific medical treatment and laboratory areas.” 1d. Specialized services included security and custodial

services. |d.
81. Hg Props., 2002 CPD 1128, at 2.

82. Id. Referencing the SFO, the GAO wrote:

No specific property location was identified; rather, offered properties had to be located within a designated area of consideration, defined in
the SFO by reference to certain city boundaries. Such properties had to be located in a prime commercial office district with professional sur-
roundings, be reasonably accessible to public transportation and highways, and include a minimum of 125 on-site parking spaces.

Id.

83. Id. a 3.

JANUARY/FEBRUARY 2003 THE ARMY LAWYER « DA PAM 27-50-359 1



the lease, the GAO disagreed, finding that the location change
was not “so material to the overall effort . . . asto be outside”
the scope.® Contrasting the detailed configuration and services
specifications, which POC did not alter, with the broad location
requirement, the GAO concluded that the change in site did not
“materially change the nature or purpose of the lease.”® The
GAO denied the protest.®”

The COFC and CAFC apply asimilar analysis, using some-
what different “catch phrases,” when determining whether a
modification is beyond the scope of itsinitia contract vehicle.
In CESC Plaza LP v. United Sates,® the COFC wrote that
“modifying the contract so that it materially departs from the
scope of the original procurement violates CICA.”8 Determin-
ing whether the modification “materially departed” from the
original contract, the COFC compared the modified contract
with the “scope of competition conducted to achieve the origi-
nal contract.”®® In addition to examining changesin the type of
work, performance period and costs, the COFC asked “whether
the modification is of a nature which potential offerors would
reasonably have anticipated.”*

CESC involved modifications to a lease which the General
Services Administration (GSA) obtained on behalf of the

84. Id.

85. Id. at 4.

86. Id.

Patent and Trademark Office (PTO), for office space for the
consolidated PTO in northern Virginia. Seven months after
award to LCOR Alexandria, Inc. (LCOR), LCOR proposed,
and the GSA accepted, alist of lease changes. LCOR needed
the changes to obtain adequate financing.®? In addition, LCOR
entered into a separate lease directly with the GSA for 3561
parking spaces and adjacent office spaces. The plaintiffs
sought injunctive relief, asking the COFC to reopen the pro-
curement.® Interestingly, the plaintiffs did not allege that the
final building was outside the scope of theinitial SFO. Rather,
the plaintiffs argued “that the changes allow LCOR to finance
the construction of the building in away which givesit advan-
tages not available to other bidders.”** The amended lease, the
plaintiffs asserted, increased LCOR'’s cash flow and shifted
payment and performance risksto the government in away that
the SFO did not permit.*

The COFC first examined six specific changes to the lease
that the plaintiffs alleged would, when combined, “add signifi-
cantly to the cash flow features’ and therefore exceed the SFO's
mandated rent cap.®® These changes included “base rent
increase,” ¥ “square footage increase,”® “LCOR's receipt of
$6,000,000 per year for parking,”% “real estatetax,”*®“up front
cash contribution,”*! and “design changes.”%? The square

87. Id. at 6. During the past fiscal year, the GAO heard and denied two other protests alleging out-of-scope modifications: Atlantic Coast Contracting, Inc., Comp.
Gen. B-288969.4, June 21, 2002, 2002 CPD 1 104 (determining that a contract modification for garbage collection and disposal serviceswhich required the contractor
to useitsown vehicles, rather than government-furnished vehicles asinitialy solicited, was not beyond theinitial contract’s scope because the fundamental nature or
purpose of the contract remained unchanged); and Engineering & Professional Servs., Inc., Comp. Gen. B-289331, Jan. 28, 2002, 2002 CPD 1 24 (concluding that an
engineering change proposal (ECP) providing technol ogi cally-advanced handheld computers was not outside scope of the basic contract when theinitial RFP included
awide array of hardware and software and envisioned the use of ECPs for technological advancements, and when the modification did not “change the fundamental
nature and purpose of the underlying contract”).

88. 52 Fed. Cl. 91 (2002). Other COFC cases addressing this issue during the past year include Northrop Grumman Corp. v. United Sates, 50 Fed. Cl. 443 (2001)
(holding that delivery orders for radar systems did not relax or loosen contract requirements sufficiently to constitute cardinal changes to the contract), and VMC
Behavioral Healthcare Servicesv. United Sates, 50 Fed. Cl. 328 (2001) (holding that amassive increasein the volume of servicesdid not constitute amaterial change
when the addition was specifically contemplated in the solicitation, and when the protestor was an incumbent on the contract and thusin a unique position to anticipate
the increase).

89. CESC PlazaLP, 52 Fed. Cl. at 93 (citing AT& T Communications v. Wiltel, Inc., 1 F.3d 1201, 1204 (Fed. Cir. 2002)).
90. Id.
91. Id.

92. Id. at 92. The maximum annual rent was $57,286,560, and the annual per-square-foot rent was twenty-four dollars per rentable square foot. The “project would
congtitute the largest lease ever executed by GSA.” |d.

93. Id. at 93-94.
94. Id. at 93.
95. Id.

96. Id. at 94-97.

97. Id. at 94.
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footage increase and the recei pt of the $6 million both stemmed
from a separate lease between LCOR and the GSA for addi-
tional parking and adjacent office space. As such, neither
change was material.’®® The base rent increase was explicitly
within the escalation allowed by the SFO.1* The COFC found
that the amended real estate tax provisionsmerely locked in the
amount initialy projected by LCOR initsfinal proposal. This
was not a material change.’® Similarly, the up-front cash con-
tribution primarily fixed the time for payment. In exchange for
the “added predictability in cash flow to LCOR, the GSA
extracted some minor concessions.”'% Finally, the design
changes|eft the “end product basically the same,” and therefore
were not outside of the SFO.% Thus, the court determined that
none of these six items constituted “fundamental alterations” to
the original SFO.1%

The COFC then examined the plaintiff’s argument that the
combined effect of these changes, along with three additional
modifications “gave LCOR acritical advantage in terms of the
cost of itsfinancing . . . by shifting the payment risk to the gov-
ernment.”®° The court determined that none of the alleged
additional modifications—a “fixed rent start date,” *uncondi-
tional obligation to pay rent,” and a “minimum renewal rent

98. Id. at 94-95.

99. Id. at 95.

100. Id. at 95-96.

101. Id. at 96-97.

102. Id. at 97.

103. Id. at 94-95.

104. Id. at 94.

rate and option to purchase”—materially altered the SFO.1°
While the fixed rent start date was new, the government bar-
gained for the change, thus “mitigat[ing] any shift in the burden
of performance and payment.”** Thefinal two alterationswere
not material changes.'*2

Despite the large number of alleged modifications, the
COFC held that they were not, individually or collectively,
“outside the scope of the SFO.”** Noting the broad initial com-
petition scope, the court acknowledged that changes between
the SFO and the final lease would develop. The modifications,
however, did not “improperly change the cash flow” or
“improperly shift the payment/performance obligations.” 114
The court denied the request for injunctive relief. 115

Determining whether atask or delivery order is within the
scope of its base contract requires analysis nearly identical to
the analysis of whether a contract modification is within the
scope of itsorigina contract. For instance, in Symetrics Indus-
tries, 6 the GA O stated, “In determining whether atask order is
beyond the scope of the original contract, we look at whether
there is a material difference between the task order and that
contract . ... Theoveral inquiry iswhether the task order is of

105. Id. at 95-96. Theinitial SFO required the government to pay real estate taxes above acertain minimum amount, determined by aformula. The amended provision
prospectively determined what the minimum amount would be based on then-available figures. Thus, the amended provision added certainty, but should not have

materially atered the amount of tax the government would pay. 1d.
106. Id. at 96-97.
107. Id. at 97.

108. Id.

109. 1d. These other modifications included a “fixed rent start date,” an “unconditional obligation to pay rent,” and a “minimum renewal rent rate and option to

purchase.” Id.
110. Id. at 97-100.
111. Id. at 98.
112. Id. at 98-100.
113. 1d. at 100.
114. Id.

115. Id. at 101.

116. Comp. Gen. B-289606, Apr. 8, 2002, 2002 CPD 1 65.
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a nature that potential offerors would reasonably have antici-
pated.” %" |n Symetrics, the protestor challenged atask order to
retrofit modems under a depot maintenance contract.'®
Because retrofitting modems was within the broad definition of
depot maintenance, potential offerors would reasonably have
anticipated task orders for this work. Thus, the task order did
not exceed the scope of the contract.™'®

Navy Says. “ They're Our Destroyers, You Can't Use One, but
Your Competitor Can;” GAO Says, “ Not Unfair”

Competition to design and build the Navy’s next generation
destroyer reached a pivotal stage on 19 August 2002, when the
GAO denied Bath Iron Works Corporation’s (BIW) protest of a
multi-billion dollar award to Ingalls Shipbuilding to serve as
the DD(X) program’s design agent for technology develop-
ment.!?® BIW alleged that the Naval Sea Systems Command
failed to conduct the competition on a common basis.*? Spe-
cifically, BIW claimed that the Navy’s refusal to allow BIW to
use a decommissioned destroyer for at-sea testing, while, for
purposes of evaluation, accepting Ingalls' proposed use, com-
petitively disadvantaged BIW.1?

In earlier phases of the Land Attack Destroyer Program, the
Blue Team (with BIW as the prime contractor) and the Gold
Team (with Ingalls as the prime contractor) had devel oped indi-
vidual destroyer designs.’?® Inthe solicitation for this phase, the
DD(X) design agency required the winning contractor to

117. 1d. at 5. Elaborating on the relevant factors, the GAO stated:

(1) design, develop and build, and conduct
factory tests, land-based tests, and (where
specified) at-sea tests of engineering devel-
opment models (EDMs); and (2) engineer the
results of the testing into the DD(X) system
design based on the contractor’'s DD 21
Phase Il engineering, and that will meet the
operational needs and requirements estab-
lished in the [prior phases’] Operational
Requirements Document.?

To conduct the at-seatests, BIW initially requested use of a
decommissioned DD 963 Spruance Class destroyer. One BIW
study indicated that the DD 963 was the “favored” at-sea plat-
form for evaluating one of the EDMs.'* The Navy denied the
request.’? The Blue Team final proposal revision (FPR), there-
fore, contemplated using a “modified commercial heavy lift
ship” as its at-sea testing platform.?” The Gold Team FPR,
however, included—and was evaluated based on the use of—a
decommissioned DD 963 for at-seatesting.’?® BIW alleged that
this apparent differential treatment was improper.

The GAO began by stating one of government contracting’s
“fundamental principles’: “[C]ompetition must be conducted
on an equal basis, that is, offerors must be treated equally and
be provided with a common basis’ to prepare their offers.?®
Nonetheless, absent “ competitive prejudice,” the GAO will not
sustain a protest even if an error occurred in the procurement
process.*® For several reasons, the GAO found that denying

Evidence of such amaterial differenceisfound by reviewing the circumstances attending the procurement that was conducted; examining any
changes in the type of work, performance period, and costs between the contract as awarded and as modified by the task order; and considering
whether the original contract solicitation adequately advised offerors of the potential for the type of task order issued.

118. Id. at 1.

119. Id. at 7-8.

120. Bath Iron Works Corp., B-290470, B-290470.2, Aug. 19, 2002, 2002 CPD 1 133.

121. Id. at 2.

122. Id. at 11.

123. Id. at 2.

124. Id.

125. Id. at 8.

126. Id. at 9.

127. Id. at 10.

128. Id. at 10-11. At that time, the Gold Team apparently had not requested permission from any authorized Navy authority to use a decommissioned destroyer. Id.

129. Id. at 11.
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the Blue Team use of a DD 963 did not result in competitive
prejudice.’t

First, after the initial request and rejection by the Navy, the
Blue Team did not pursue effortsto use a DD 963.2%2 The Blue
Team'sfailureto appeal or otherwisefollow up thedenial of the
request suggested that the team did not view destroyer use as
important to its proposal.’*® Second, the Navy reasonably
determined that the Blue Team would not have technically ben-
efited from proposing a DD 963 rather than alarge commercial
ship.** Finaly, the Blue Team's proposal to use the commer-
cial ship did not materially affect the ultimate evaluation.*
Therefore, the GAO concluded, “the Blue Team was not com-
petitively prejudiced by the agency’s alleged unequal treat-
ment.” 1%

BIW also asserted that the Navy improperly used “fire-
walled” information to the Gold Team's competitive advan-
tage.’® Raytheon, a member of the Gold Team, developed the
radar system that the solicitation required both offerors to use.
To prevent Raytheon from entering into an “exclusive arrange-

ment with one of the two DD 21 teams and refug]ing] to share”
information with the competing team, the Navy established a
firewall.*® The firewall would ensure that Raytheon equitably
provided information to both teams.*®

The Navy used firewalled information to evaluate both
teams' offers. BIW argued that “by taking into account fire-
walled information in its evaluation of the Gold Team'’s radar
approach, the Navy accorded the Gold Team an unfair compet-
itive advantage.”'*® The GAO held that contracting agencies
may consider any evidence in evaluating proposals, “even if
that evidenceis entirely outside the proposal . . . so long asthe
use of the extrinsic evidence is consistent with established pro-
curement practice.”*** According to the GAO, becausethefire-
wall did not prevent government personnel from obtaining
information, and because the offerors should have known that
the Navy would consider such information, there was “no basis
for questioning the agency’s handling of firewalled informa-
tion.” 142

130. Id. at 13. “Where the record does not demonstrate that, but for the agency’s actions, the protester would have had a reasonable chance of receiving the award,”
the GAO will not sustain a protest “even if a deficiency in the procurement is found.” Id.

131. Id.

132. Id. at 13-15. The GAO opinion describes how the Navy's rejection was accomplished by an E-mail, and that the office with the ultimate authority to approve

or deny the request was not the office that sent the E-mail. 1d.
133. Id. at 15.

134. Id. at 15-17.

135. Id. at 17-19. The source-selection advisory council specifically found, “[T]he identity of the at-sea platform had no effect on its best value analysis.” Id. at 19.
In addition, the Gold Team'’s proposal was found to be technically superior and there was “no basis for concluding that [DD 963 use] would have materially altered
the evauation.” Id.

136. Id. at 19.
137. 1d. at 21-23. The GAO addressed and denied allegations of an incumbent’s “competitive advantage” in two other cases this past year: M & W Construction
Corp., Comp. Gen. B-288649.2, Dec. 17, 2001, 2002 CPD { 30 (holding that no organizational conflict of interest or unfair competitive advantage arises from the

“mere existence of aprior or current contractual relationship between acontracting agency and afirm”); and Snell Enterprises, Inc., B-290113, 2002 U.S. Comp. Gen.
LEXIS 99 (June 10, 2002) (stating that an incumbent’s advantage is improper if it is “created by an improper preference or other unfair action by the procuring

agency”).

138. Bath Iron Works, 2002 CPD {133, at 21.

139. 1d.

140. Id. at 22.

141. 1d. at 23.

142. |d. BIW also asserted that the Navy underestimated the Gold Team's performance costs. According to BIW, the Gold Team’s costs, when properly estimated,
would have exceeded the $2.865 billion cap; therefore, the Navy should have rejected the Gold Team’s proposal. Id. at 19. The GAO found that even if the Navy had

waived the funding requirements, the waiver did not cause BIW any competitive prejudice. Specifically, the GAO concluded that BIW had not “ shown that it would
have increased its proposed effort so as to materially improve its competitive position had it known that additional funding . . . would be available.” 1d. at 20.
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GAO Condones Two Sole-Source Contract Awards to
I ncumbents'#

In Global Solutions Inc.,'* the Department of Labor (DOL)
awarded a one-year sole-source contract for Job Corps services
to the incumbent contractor.*® The services consisted of oper-
ating aresidential educational and training facility.14

On 1 February 2002, the DOL issued an RFP asasmall busi-
ness set-aside, for operation of the Potomac Job Corps Center
in Washington, D.C.*¥” Two weeks later, Global filed a size
standard appeal with the Small Business Administration
(SBA). On5 March, the SBA granted Global’s appeal .2 Asa
result, the agency cancelled the solicitation, citing a need to
review its size standard requirements. Soon thereafter, the
DOL initiated formal rulemaking with the SBA; a process that
was anticipated to take about one year. Since the Potomac Job
Corps Center was providing services to approximately 500 stu-
dents—including residential servicesto 425 students—and had
to continue operations, the DOL awarded a sole-source contract
to the incumbent contractor.#

Global, which had filed several challenges against prior iter-
ations of this procurement, protested the sole-source award.**
Global did not question the agency’s immediate need for the
continued services; nor did Global allege that any firm other
than the incumbent could have met the immediate need.
Instead, Global contended that the sole-source authorizing offi-
cial “should have been told of Global’s earlier protest conten-
tions.”** Global did not show how these matters would have
had any impact on the decision-maker, nor did Global challenge

the basis relied upon in the justification and approval (J & A)
for the sole-source award.’®> Therefore, “given the unchal-
lenged, immediate need” for the services and “the extended
transition period required for any change of contractor, the
record shows that the agency reasonably determined that there
was only one available source for the required services’ while
the agency resolved the size standard issue.’*

Bannum, Inc.*> involved ancther “bridge” contract awarded
to an incumbent contractor. Asin Global Solutions, the sole-
source award in Bannum resulted, at least in part, from earlier
legal efforts by the protestor. On 1 August 2000, the Bureau of
Prisons (BOP) solicited for halfway house services. The BOP
received and evaluated three proposals, including one from
Bannum and one from the incumbent, Keeton Corrections, Inc.
(Keeton). After prolonged negotiations caused the agency to
extend the incumbent’s contract, the BOP awarded to Keeton in
November 2000.1% Bannum protested the award. In response,
the BOP canceled the solicitation and terminated the incum-
bent’s contract for convenience on 7 December 2001.%

Since the current contract was scheduled to end on 28 Feb-
ruary 2002, the BOP prepared aJ & A for a competition for a
one-year contract, limited to the three prior offerors. TheJ &
A, finalized on 9 January 2002, relied on FAR section 6.302-2,
“unusual and compelling urgency.”*" All three offerors sub-
mitted proposals. Even though Bannum participated in the
competition, it alleged that the 1 March start date made this a
“de facto sole-source procurement” because only the incum-
bent “with its currently operating facility, can meet the RFP's

143. Global Solutions Inc., Comp. Gen. B-290107, June 11, 2002, 2002 CPD 1 98; Bannum, Inc., Comp. Gen. B-289707, Mar. 14, 2002, 2002 CPD { 61. In athird
case, the GAO sustained the protest of a sole-source order from afederal supply schedule. Reep, Inc., B-290665, 2002 U.S. Comp. Gen. LEXIS 137 (Sept. 17, 2002).

For further discussion of Reep, see supra Part 11.J, Multiple Award Schedules.
144. Comp. Gen. B-290107, June 11, 2002, 2002 CPD 1 98.
145. 1d. at 1, 5-7.

146. 1d. at 1.

147. 1d. at 2.

148. 1d. at 2-3.

149. 1d. at 3.

150. Id. at 5.

151. 1d. at 6.

152. 1d.

153. Id. at 7.

154. Comp. Gen. B-289707, Mar. 14, 2002, 2002 CPD 1 61.
155. Id. at 1.

156. Id. at 1-2.

157. Id. at 2.
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preparatory start-up schedule and performance start date.” %8
Bannum also argued that the short preparation period resulted
from alack of advanced planning.'>®

The Comptroller General found “no evidence” of alack of
advance planning. The lengthy pre-award process and conse-
quent urgency resulted from delays in the evaluation, the filing
of two protests, and the termination of the initially-awarded
contract.’® Therefore, “while the agency’s planning ultimately
was unsuccessful, this was due to unanticipated events, not a
lack of planning.” 16!

Agency Reasonably Classifies Feeding Pump CLIN as
“ Subsistence”

Publicizing is an important component of competition. In
Kendall Healthcare Products Co.,*%? the protestor alleged that
the Department of Veterans Affairs, National Acquisition Cen-
ter (VANAC) misclassified a contract action in the Commerce
Business Daily and thereby excluded the protestor from the
competition.’®* The commercial item RFP included forty-six
line items. Forty-four of the items were dietary supplements

158. Id.

159. 1d. Referencing the pertinent statutory authority, the GAO stated:

“for the management of malnutrition and other medical condi-
tions.” 1% Many of these products were provided in “ready-to-
hang” (RTH) bags. Theremainingtwo lineitemswerefor feed-
ing pump sets, used in conjunction with the RTH products.®
Required to select one classification code for the entire contract
action,® the VANAC listed the procurement under code 89,
“subsistence.” ¢’ Kendall Healthcare argued that feeding sets
were properly classified under code 65, “Medical, dental and
veterinary equipment and supplies.” % According to the Comp-
troller General, the VANAC's classification of the procurement
under code 89 was not unreasonable. The GAO denied the pro-
teSt.ng

DOJ Sues to Ensure Nuclear Shipbuilding Competition

On 22 October 2001, the Departments of Defense (DOD)
and Justice (DOJ) dashed General Dynamics hopes of acquir-
ing Newport News Shipbuilding (Newport News). On that
date, the DOD announced its decision to recommend to DOJ
approval of Northrop Grumman'’s efforts to acquire Newport
News and its decision to recommend disapproving General
Dynamics merger plans.t® The DOJ then brought an antitrust

An agency may use other than competitive procedures where its needs are of such an unusual and compelling urgency that the government
would be seriously injured if the agency did not limit the number of sources from which bids or proposals are solicited. . . . A contract may not
be awarded using other than competitive procedures, however, where the urgent need for the requirement has been brought about by alack of

advance planning by contracting officials.
Id. (citing 41 U.S.C. § 253(c)(2) (2000); FAR, supra note 8, at 6.302-2(a)(2)).

160. Id. at 3.

161. Id. Bannum also complained about the contract period. Bannum asserted that the period should be six months, rather than one year. BOP, however, presented
sufficient evidence demonstrating that the agency needed one year to properly conduct a proper procurement for long-term halfway house services. Id. at 3-4.

162. Comp. Gen. B-289381, Feb. 19, 2002, 2002 CPD 1 42.
163. Id. at 1.
164. Id. at 2.

165. Id.

166. See FAR section 5.207, which states, in pertinent part, that “ only one classification code shall bereported.” FAR, supra note 8, at 5.207(h)(3). It further states:

Each synopsis shall classify the contemplated contract action under the one classification code which most closely describes the acquisition. If
theaction isfor amultiplicity of goods and/or services, the preparer should select the one category best describing the overall acquisition based
uponvaue. Inclusion of more than one classification code, or failure to include a classification code, will result in rejection of the synopsis by

the Commerce Business Daily.
Id. at 5.207(c)(4).
167. 1d. at 4.
168. Id. at 5.

169. Id. at 6.

170. Newport News Shipbuilding Notified of Department of Defense Recommendation, PR Newswire, Oct. 23, 2001, LEXIS, PR Newswire File.

JANUARY/FEBRUARY 2003 THE ARMY LAWYER « DA PAM 27-50-359 17



suit to prevent the merger of Newport News and General vation and, ultimately, the quality of products supplied to the

Dynamics. A General Dynamics-Newport News combination military, while raising prices to the U.S. military and to U.S.
would leave only one company capable of manufacturing taxpayers.”'"* Clearly, someone believes that competition
nuclear-powered ships. According to Charles James, theDOJ's works. Lieutenant Colonel Benjamin.

antitrust chief, “This merger-to-monopoly would reduce inno-

171. Aldridge Favors Northrop in Newport News Deal; DOJ Sues to Block General Dynamics' Bid, 43 Govt ConTRACTOR 40, 1415 (Oct. 31, 2001).
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Contract Types

CAFC Revisesthe“ Delta” That IDIQ Contractor IsEntitled to
When Government Fails to Order the Minimum

Last year’s Year in Review! commented on Delta Construc-
tion International, Inc. (Delta),? the first board decision to
endorse the view that a contractor may receive more than just
anticipated profits when the government breaches an Indefi-
nite-Delivery, Indefinite-Quantity (IDIQ) contract.® In Delta,
the Armed Services Board of Contract Appeals (ASBCA)
found that the minimum guarantee served as the government’s
consideration for the contractor’s promise to maintain a mini-
mum daily workload capability level. Consequently, the board
held that the contractor was entitled to the difference between
that guaranteed minimum and the amount the government had
ordered.*

Over the past year, several decisions have followed the pre-
cedent established in Delta.® The government, recognizing that
these decisions could represent the tip of an iceberg, appealed
the ASBCA’'s Delta decision to the Court of Appeals for the
Federal Circuit (CAFC). The CAFC reversed, noting that “the
genera rule is that damages for breach of contract shall place
the wronged party in as good a position as it would have been
in, had the breaching party fully performed its obligation.”®
The CAFC found that the board’s decision violated this rule;
paying Delta the entire difference would overcompensate it
because Delta would have incurred additional costs if it had
actually been ordered to perform the additional work.”

Before the CAFC, Delta argued that the court’s decision in
Maxima Corp. v. United Sates® had established an exception to

the general rule regarding the calculation of damages, at least
when the contract required a minimum capability. The CAFC
disagreed, noting that

the result of the court’s decision in Maxima
was that the contractor would retain the
amount the government had paid it, repre-
senting the difference between the guaran-
teed minimum and the amount of work the
government had ordered. That resulted,
however, not because the court approved the
basis of payment (it did not address that
issue), but because the court found improper
the method the government used to recapture
the payment (retroactive termination for con-
venience).®

Exactly what amount of damages would put Deltain as good a
position as it would have been in, had the United States fully
performed its obligation, remains unanswered.*

I’ve Heard of Avoiding Lawn Mowing, But . . .

One case that followed the ASBCA's Delta ruling was How-
ell v. United Sates.* Howell involved ten separate Farmers
Home Administration (FmHA) IDIQ contracts for lawn mow-
ing and grounds maintenance at various FmHA properties in
Florida.? Each of the contracts incorporated the “Indefinite
Quantity” clause found at FAR section 52.216-22,*% as well as
aspecial clausein Section |, both of which required the govern-
ment to order “at least the quantity of . . . services designated in
the Schedule as the ‘minimum.’”** Unfortunately, nothing in

1. SeeMajor John J. Siemietkowski et al., Contract and Fiscal Law Devel opments of 2001—The Year in Review, Army Law., Jan./Feb. 2002, at 19-20 [hereinafter

2001 Year in Review].

2. ASBCA No. 52162, 01-1 BCA 1 31,195, modified on other grounds, 01-1 BCA {31,242.

3. 1d. Until Deltawas decided, the only other decision supporting this contention was Maxima Corp. v. United Sates, 847 F.2d 1549 (Fed. Cir. 1988), on which the

ASBCA relied heavily to reach its Delta holding. Delta, 01-1 BCA 131,195, at 10.

4. ASBCA No. 52162, 01-1 BCA 31,195, at 154,028.

5. See eg., Howell v. United States, 51 Fed. Cl. 516, 524 (2002); Hermes Consolidated, Inc., ASBCA Nos. 52308, 52309, 02-1 BCA 1 31,767, a 156,898; Mid-

Eastern Indus., Inc., ASBCA No. 53016, 01-2 BCA /31,657, at 156,403.

6. Whitev. Delta Condtr. Int’l, Inc., 285 F.3d 1040, 1043 (Fed. Cir. 2002) (citing Mass. Bay Transp. Auth. v. United States, 129 F.3d 1226, 1232 (Fed. Cir. 1997)).

7. White, 285 F.3d at 1040.
8. 847 F2dat 1549.

9. White, 285 F.3d at 1044.

10. Id. at 1046. The CAFC did note that the contracting officer considered the $11,216 that it had already awarded Delta to be compensation for profit and overhead
aswell asfor labor costs that Deltawould have “incurred while remaining available to perform work the government should have givenit.” Id. at 1045. The CAFC
ruled that, based upon the record, it could not tell whether this was correct; the CAFC remanded the case to the ASBCA for further review. 1d.

11. 51 Fed. Cl. 516 (2002).

12. Id. at 517.
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any of the contracts' schedules expressly established this mini-
mum quantity of services. The statements of work found in
Section C of the contracts, however, provided that “[a]dditional
mowing of the farm acreage will be decided by the [contracting
officer’s representative] but shall not be less than twice during
the [twelve]-month contract period.”

When the government failed to order any services under
seven of these ten contracts, Howell, the contractor, submitted
aninvoicefor $93,288 for serviceswhich it believed these con-
tracts required the government to order.’* Howell calculated
this amount by concluding that it was entitled to cut each prop-
erty twice and perform an initial service on each; according to
Howell, the statements of work required it to perform addi-
tional mowing at least twice after the initial service call.t” The
contracting officer refused payment on these invoices, but
acknowledged that the government had committed to ordering
aminimum quantity. The contracting officer unilaterally estab-
lished these required minimums at between $200 and $2000 for
each of the seven contracts in which the government had not
ordered any services, atotal of $5100. The contractor filed suit
to recover the difference between its own computations for the
minimums and the $5100 it received from the government.*®

At trial, the government argued that each contract was
invalid and unenforceable because each failed to contain a
guaranteed minimum.*® The Court of Federal Claims (COFC)
disagreed, observing the common law principlewhich indicates
that “[w]hen the parties to a bargain sufficiently defined to be a
contract have not agreed with respect to aterm which is essen-
tial to adetermination of their rights and duties, aterm whichis
reasonablein the circumstancesis supplied by the court.”?® The

court then determined that the parties had intended to form a
binding agreement that did include some guaranteed mini-
mum.2

The court also distinguished several prior casesthat had held
IDIQ contracts to be illusory and unenforceable if they lacked
aguaranteed minimum. The court reasoned that the prior cases
concerned contracts that did not contain FAR section 52.216-
22, meaning that the government was not obligated to order any
quantity whatsoever. The court pointed out that the Howell
IDIQ contracts contained this clause, thus requiring the govern-
ment to order “some minimum quantity of plaintiff’s ser-
vices."? Lastly, the court had to calculate a quantity to supply
for the missing “minimum” in the contract. Here, the court
looked at the contracting officer’s letter sent in response to
Howell’s invoice, in which the contracting officer unilaterally
established aminimum of $200 on three contracts, $500 on one
contract, $1000 on two contracts, and $2000 on another. The
court found the $1000 and $2000 amounts to be non-nominal,
but found that a mere “few hundred dollars. . . would not have
compensated plaintiff for the costs associated with his obliga-
tion to stand ready to perform services upon short notice” or for
foregoing other employment.Z It therefore determined that the
amounts the contracting officer established for the remaining
four contracts were nominal and substituted $1000 in their
place.* The court indicated that it considered this amount to be
non-nominal because Howell would have received at least $500
to cut even the smallest of properties on any of these three con-
tracts, and once the government ordered the initial cutting, it
would have been obligated to order a second cutting, again
costing the government at least $500.%

13. GENERAL SERvs. ADMIN. ET AL., FEDERAL AcquisiTion ReG. 52.216-22 (July 2002) [hereinafter FAR].

14. Hermes, 51 Fed. Cl. at 519 (quoting FAR, supra note 13, at 52.216-22).

15. 51 Fed. Cl. at 520.

16. Id. at 518. The contractor later amended this claim to cover services it believed the government was required to order under the additional three contracts in

which the government had ordered some amount of services. Id.

17. 1d. at 519. The contract indicated that the contractor would get $450 for performing an “Initial Service” and twelve dollars per acre for mowing each property.
It also indicated that if a property were under forty acres, Howell would get $500 for mowing that property. Id.

18. Id. at 518-19.
19. Id. at 520.

20. 1d. at 520-21 (citing RESTATEMENT (SECOND) oF CoNTRACTS § 204 (1981)).

21. 1d. at 522. The contracting officer wrote two letters to Howell and a separate memorandum for her file that acknowledge that the government was obligated to

purchase a guaranteed minimum. The court found these facts persuasive. Id.
22. 1d. at 523.

23. Id. at 524.

24. 1d. Thecourt also awarded Howell $6,098.16 to compensate it for asecond mowing on each property on the other three contracts that the government had mowed

asingletime. 1d. at 526-27.

25. Id. at 524.
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The court’s logic seems flawed. There is no apparent rela-
tionship between the court-supplied term of $1000 for a guar-
anteed minimum and the costs of standing ready to perform and
foregoing other business opportunities. The logic also implies
that the smallest order the government may make under an
IDIQ contract is de facto anon-nominal quantity. If, for exam-
ple, the government had a widget contract in which the maxi-
mum number of widgets it could order was set at one hillion,
and the contract contained a clause indicating that each organi-
zation placing afirst order for widgets had to submit a second
order for widgets, would the COFC deem two ordersfromasin-
gle organization for one widget each to be anon-nominal quan-
tity?

The Overlap Between IDIQ Contracts and Options

The CAFC’srecent holding in Varilease Technology Group,
Inc. v. United Sates?® sanctions the use of a single minimum
quantity in IDIQ contracts containing multiple periods of per-
formance. In Varilease, the Defense Information Systems
Agency (DISA) awarded a five-year IDIQ contract for the
maintenance of its Unisys computers to Varilease in March
1998. The contract expresdy stated the following:

This is an indefinite-delivery, indefinite-
quantity (ID/1Q) contract utilizing Firm-
Fixed-Price delivery/task Orders in accor-
dance with FAR 16.500. Total orders placed
against this contract shall not exceed
$50,000,000.00 over a five-year period (6-
month base period, four 12-month and one 6-
month option periods). The guaranteed min-
imum is $100,000 for the basic period only.
There is no guaranteed minimum for the
option periods, if exercised.

The DISA placed approximately $3 million in task orders
during the base period of performance and over $10 million in

26. 289 F.3d 795 (Fed. Cir. 2002).
27. Id. at 797.

28. Id. at 797-98.

29. Id. at 798.

30. FAR, supranote 13, at 16.504.

task orders by the end of the third option period. Apparently,
the DISA ordered much of the work during the base period or
the beginning of the first option period because it began replac-
ing its Unisys computers in September 1998; it either stopped
placing new orders or canceled existing orders at this point.
Varilease filed a claim alleging that the DISA breached its con-
tract, which the contracting officer denied. Varilease then sued
in the COFC. When the COFC granted summary judgment in
favor of the government, Varilease appealed to the CAFC.?®
Before the CAFC, Varilease admitted that the initial six-month
base period was an enforceabl e contract because it required the
government to order a non-nomina minimum guantity—and
the government did. Varilease argued, however, that “each
option should be construed as creating a separate contract, and
because each . . . separate option contract lacks a stated mini-
mum order quantity (and hence consideration from the govern-
ment), each option exercise must be found to create a
requirements contract.” %

The government asserted that the contract clearly indicated
that each option period of performance was part of asingle, uni-
tary contract and that the exercise of each option merely
extended the overall duration of that contract. The court looked
at thewording in both the contract and the FAR section dealing
with IDIQ contracts.® Both of these used singular language,
such as “this contract” or “the contract,” which the court found
inconsistent with Varilease's interpretation that each option
exercise created a separate contract. The Varilease decision
clearly demonstratesthat the government may award I DIQ con-
tracts containing multiple periods of performance and provide
adequate consideration by including a requirement to purchase
anon-nominal minimum in the base period.!

Government Lacks Consideration
The CAFC also wrestled with the adequacy of consideration

in Ridge Runner Forestry v. Veneman.®? That case, however,
deals with adequacy within the context of a requirements con-

31. Varilease had also cited Dynamics Corp. of America v. United Sates, 182 Ct. Cl. 62, 389 F.2d 424 (1968), which held that the issuance of each order above the
required minimum under an IDIQ contract wasthe exercise of an option, and as such, created a separate contract covering that order quantity. Thereal issuein Dynam-
ics Corp. wasthetimeliness of thetask orders. The court had to determine whether the issuance of each task order created a stand-al one contract to determine whether
they were valid upon issuance or upon receipt. Seeid. at 430-32. The CAFC never adequately distinguished Dynamics Corp. from Varilease, concluding only that
“the fact that an order pursuant to an option clausein an ID/IQ contract may lead to a separate supply contract for that order does not mean that” the separate supply
contract will be arequirements contract because it does not contain aminimum quantity. Varilease, 289 F.3d at 800. Redlisticaly, the court should have just held that
Dynamics Corp. was bad law to the extent that it held that an option exercise necessarily resulted in anew stand-alone contract rather than the extension of the existing

contract.

32. 287 F.3d 1058 (Fed. Cir. 2002).
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tract. In Ridge Runner, the Forest Service entered into several
Engine Tender Agreements that permitted, but did not require,
the government to place orders with Ridge Runner and other
fire companies to provide fire fighting equipment. The agree-
ment further provided that “upon the request of the govern-
ment, the contractor shall furnish the equipment offered herein
to the extent the contractor is willing and able at the time of
order.”3®* When the government did not order any equipment
from it, Ridge Runner filed a claim for $180,000, based on the
government’s alleged violation of its duty of good faith and fair
dealing. The contracting officer denied this claim, and when
Ridge Runner appeal ed to the Department of Agriculture Board
of Contract Appeals, it dismissed the case for lack of jurisdic-
tion because the parties did not have an enforceable contract.®

On appeal, Ridge Runner attempted to demonstrate that its
agreement fit “squarely within [the Ace-Federal Reporters, Inc.
v. Barram] holding.”* The court distinguished Ace-Federal on
the grounds that it involved a series of requirements contracts,
which required the government to order all of its court-report-
ing services from one of the contractors. In contrast, the court
determined that the Engine Tender Agreements did not restrict
the Forest Service to ordering only from the class composed of
Engine Tender Agreement holders. Consequently, the CAFC
affirmed the board’s decision.*®

“ Shear” Audacity in Contracting for Spare Parts

The COFC also had an opportunity to review areguirements
contract in Hi-Shear Tech. Corp. v. United Sates,* a case
involving the adequacy of government estimates. In Hi-Shear,
the Army’s Communications and Electronics Command
(CECOM) entered into two different five-year contracts with
Hi-Shear to provide atotal of sixteen different spare parts for
theT-39 circuit switch. The solicitationsand resultant contracts
each contained the “ Requirements” clause,® thus requiring the
Army to purchaseits entire need for each of these sixteen spare
parts from Hi-Shear. They also contained estimates of the gov-

33. Id. at 1060.

34. 1d.

ernment’s requirements for each of these parts for each of the
annual performance periods.*

In calculating these estimates, the CECOM item manager
considered data documenting how many broken parts unitsin
the field historically sent back for repair. These repaired spare
parts reduced the government’s requirements. Unfortunately,
this data reflected returns made under an Army policy that did
not require field units to pay for spare parts but forced them to
pay for the return shipping of any broken parts. Consequently,
unitsin the field had little incentive to return broken parts.

By the time CECOM had issued the solicitation, however,
the Army recognized that its policy was causing waste, and had
changed its palicy to require unitsto pay for spare parts, but not
to pay for return shipping of any broken parts. Unsure of how
much of a difference this change of policy would have on the
number of returned parts, the item manager sought advice from
his branch and division chiefs. These individuals told him to
estimate the number of returns at a revised rate of twenty-five
percent. Atthistime, there wasalso achangeinitem managers,
and the outgoing manager never effectively communicated this
twenty-five-percent estimate to the new item manager, who
ultimately prepared the government estimates.*

By thethird year of the contract, CECOM had placed orders
against these contracts for less than twelve percent and twenty
percent of the estimated annual quantities for the two con-
tracts.** Consequently, Hi-Shear filed claims for $310,319 and
$53,330, respectively, representing profits and fixed overhead
on the difference between the ordered quantities and the esti-
mated quantities provided in the contracts. Hi-Shear alleged
that government negligence caused the shortfalls.*? The gov-
ernment denied these claims, asserting that the “ substantial
variance” between the estimates and the quantities the govern-
ment actually ordered resulted from funding cuts.*®

When Hi-Shear appealed these denials to the COFC, how-
ever, the government admitted that funding had nothing to do

35. Ridge Runner, 287 F.3d at 1061 (citing Ace-Federal Reporters, Inc. v. Barram, 226 F.3d 1329 (Fed. Cir. 2002)).

36. Id. at 1062.

37. 53 Fed. Cl. 420 (2002).

38. FAR, supranote 13, at 52.216-21.
39. 53 Fed. Cl. at 425-26.

40. |d. at 423.

41. |d. at 426.

42. 1d. at 426-27.

43. 1d. at 427.
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with the shortfalls. At trial, the government instead indicated
that areduction in the size of the Army and the changein Army
policy concerning charging for spares and their return shipping
caused the shortfall. The government alleged that the effect of
the policy change was indeterminable at the time it issued the
solicitation; therefore, it was not negligent in preparing the esti-
mates.*

The court, citing precedent, noted that the government “is
not free to carelessly guess at its needs’ and instead must cal-
culate its estimates based upon “all relevant information that is
reasonably available to it.”#°> The court recognized that
CECOM could not determine the exact effect the policy change
would have on its requirements for T-39 spares, but it also
emphasized that CECOM knew that there would be a substan-
tial reduction in requirements, for which it did not account
when it prepared its estimates. The court ruled in favor of Hi-
Shear, determining that CECOM negligently failed to base its
estimates on the change in policy.*

Hi-Shear was only partially victorious, however, becausethe
court also determined that it could not recover its profit and
overhead on the entire difference between the estimated and
ordered quantities. The court ultimately substituted the branch
and division chiefs' estimate of a twenty-five percent part
return rate, apparently believing that the government should
have known that the return rate would reach at least thislevel.
The court also accepted the government’s contention that a por-
tion of the unordered quantities was associated with areduction
in the size of the military. Asaresult, the court allowed recov-
ery based upon the difference between the estimates the agency
actually used and the “should have used” estimates it had cal-
culated, using the twenty-five-percent return rate.”

44. 1d. at 427-28.

Around the same time the COFC issued its Hi-Shear ruling,
the ASBCA tackled a nearly identical issuein SP.L. Spare
Parts Logistics, Inc.®® In SP.L., the contractor alleged that the
Army’s Tank and Automotive Command (TACOM) had negli-
gently prepared its estimated quantities of requirements for
replacement road wheels for the M-60 tank. Theitem manager
who developed the estimates assumed that the Army would
procure new road wheelsto satisfy all of itsroad whedl require-
ments. This assumption did not consider Department of
Defense guidance that required unitsto repair used road wheels
whenever repair was less expensive than replacement.*® Decid-
ing only the issue of entitlement, the board sustained S.PL.’s
appeal, determining that the TACOM was negligent in not fac-
toring in this policy when it calculated its estimated required
guantities.®

The significance of these decisions is that the government
cannot prepare its estimates carelessly. 1t must use the best and
most current information at its disposal to calculate rationally
based estimates.

Doing the Minimum Just Isn't Enough

Last year’'s Year in Reviews! also commented on Travel Cen-
tre v. Barram,% which held that “when an IDIQ contract . . .
indicates that the contracting party is guaranteed no more than
anon-nominal minimum amount of sales, purchases exceeding
that minimum amount satisfy the government’slegal obligation
under the contract.”%® More recently, the ASBCA revisited this
issue in Community Consulting, Int'l.> and arrived at adightly
different outcome.

45, 1d. at 429 (citing Medart, Inc. v. Austin, 967 F.2d 579, 581 (Fed. Cir. 1992); Womack v. United States, 389 F.2d 793, 801 (Ct. Fed. Cl. 1968)).

46. 1d. at 429-30.

47. Id. at 438-43. The court also held that Hi-Shear was only entitled to receive overhead, not profit, on this difference. |d. at 444. The court also refused to grant
Hi-Shear any overhead associated with the third and fourth option years because the government elected not to exercise those options after Hi-Shear filed its claims

in the middle of the second option year. 1d. at 442-43.
48. ASBCA Nos. 51118, 51384, 02-2 BCA 1 31,982.

49. 1d. at 158,074-75.

50. Id. at 158,079. The ASBCA also held that the government was negligent in not revising its estimates for the base year after a congressional inquiry delayed the
award of the contract, causing TACOM to procure roughly half of its base year's requirement from another source before the contract was even awarded. The court
further held that the government breached its requirement to purchase solely from S.PL. by purchasing from another vendor during the period of performance. Id. at

158,080.

51. See 2001 Year in Review, supra note 1, at 18-19.

52. 236 F.3d 1316 (Fed. Cir. 2001), rev'g Travel Centre v. Gen. Servs. Admin., GSBCA No. 14057, 98-1 BCA 1 29,536.

53. Id. at 1319.

54. ASBCA No. 53489, 02-2 BCA 131,940.

JANUARY/FEBRUARY 2003 THE ARMY LAWYER « DA PAM 27-50-359 23



In Community Consulting, the U.S. Agency for International
Development (USAID) entered into a multiple-award IDIQ
contract for “advisory services, technical assistance, and train-
ing in the area of sustainable urban management” in April
1999.5 The contract indicated that the minimum quantity of
services that USAID would order from each contractor would
be $50,000, and that the ceiling on the three-year basic period
of performance was $90 million, with a potential for an addi-
tional $20 million if USAID exercised an option for a fourth
and fifth year of performance.® In the eighteen months after
award, USAID placed orderstotaling $1,719,503 with Commu-
nity Consulting, International (CCl).5” During this same time
frame, the other five multiple awardees received orders having
a combined ceiling of $37,336,454. CCI filed a claim with
USAID during the second year of performance, alleging that
USAID breached its contractual requirement to give all award-
eesafair opportunity to compete on orders, and that this caused
the discrepancy in order volume.® The contracting officer’s
response indicated that he did not view CCI’s submission as a
valid claim because it did not raise “issues relating to contract
administration for which the Contract Disputes Act is applica-
ble.”s°

When CCl appealed the claim’'s deemed denial to the
ASBCA, USAID asserted that the board did not have jurisdic-
tion. USAID argued that CCl’s complaint was “nothing more
than a collective bid protest on task orders’®® and contended
that CClI’s sole recourse was to submit acomplaint to USAID’s

55. Id. at 157,782.

56. Id. at 157,782-83.

task and delivery order ombudsman. The board rejected this
argument, finding that it did have jurisdiction because CCl's
allegation was “rooted squarely in the contractual promise
contained in the Section F clause entitled “Fair Opportunity to
Be Considered.” st

USAID next contended that CCl was not entitled to any
relief because USAID had already paid it more than the
$50,000 minimum guarantee. The board also rejected this
argument, noting that “[w]hile the minimum quantity repre-
sents the extent of the Government’s purchasing obligation, . . .
it does not constitute the outer limit of al of the Government’s
legal obligations under an indefinite quantity contract.”®> The
board added that “[w]hile respondent insists that its legal obli-
gationsto appellant have been satisfied once appellant had been
awarded the $50,000 minimum guaranteed amount in task
orders, we cannot harmonize that result with other provisionsin
the contract.”®® The board specifically noted that the “Fair
Opportunity to Be Considered” clause in Section F described
certain proceduresthat “ shall befollowed in order to insure that
the Contractor shall have afair opportunity to be considered for
each task order” and determined that it could only give the
phrase “each task order” itsintended effect if it construed it to
mean that the government had met both task orders, issued
before and after the $50,000 minimum guarantee.®* Major
Sharp.

57. Id. at 157,784. The board did not address the amount of money ultimately paid to the contractor, but it apparently exceeded the $50,000 minimum. Id.

58. Id. at 157,784-85 (citing 41 U.S.C. § 253j(b) (2000); FAR, supra note 13, at 16.505). Apparently, CCI was only permitted to compete on twenty-six out of the
fifty-one orders that the agency had placed up to that time. Community Consulting, 02-2 BCA /31,940, at 157,787.

59. Id. at 157,785.

60. Id. at 157,787. USAID also averred that such a protest was prohibited by 41 U.S.C. § 253j(d). Id.

61. Id.
62. Id. at 157,789.

63. Id. at 157,790.

64. |d. Sincethe board only considered entitlement, it did not discuss how many, if any, of the twenty-five orders on which CCI had been excluded from competing
involved one of the exceptionsto fair opportunity set forth in the FAR. 1d.; see FAR, supra note 13, at 16.505(b)(2).
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Sealed Bidding
I’m Not a Mind Reader

An agency must have a compelling reason to cancel an invi-
tation for bids (IFB) after bid opening.! For example, an agency
may cancel an IFB that failsto reflect the agency’sneeds. In C-
Cubed Corp.,2 the Government Printing Office® (GPO) issued
an |FB for the reproduction of documentsto computer diskettes
and CD-ROMS. The incumbent contractor, C-Cubed, submit-
ted the apparent low bid—$86,000 less than the next-lowest
bid. The GPO asked C-Cubed to verify its bid. C-Cubed
explained that it submitted a bid based on the current contract
requirements. A review of the orders issued under the current
contract confirmed that the estimated quantitiesin the solicita-
tion were inaccurate. The agency realized that if it applied the
corrected estimates to the bids, C-Cubed would be displaced as
the low bidder.* Rather than award to the new low bidder, the
GPO cancelled the solicitation because it did not reflect the
actual work to be performed; the GPO thus could not determine
the “actual cost of the contract to the government.”s

The GAO held that the GPO had areasonable basisto cancel
the IFB. The GPO failed to provide bidders with accurate esti-
mates to prepare bids, and C-Cubed was “uniquely positioned
to recognize and take advantage of theinaccuraciesintheinitial

1. Section 14.404(a)1 provides,

estimates.”® The GAO denied the protest, reasoning that the
corrected estimates were significantly different from the can-
celled IFB, and that the corrected estimates changed the out-
come of the competition.”

Chenega Management (Chenega)® examined whether
ambiguous or inadequate specifications are a basis to cancel an
IFB after bid opening.® In Chenega, the agency, the Maritime
Administration (MARAD), issued an IFB for fuel and tug boat
services. The MARAD rejected Chenega's bid as nonresponsi-
ble becauseit failed to comply with the IFB’s refueling and tug
boat specifications. The refueling specification required bid-
ders to load a barge with fuel and transport the fuel to a ship
“within a four hour notice.”® A review of the solicitation
revealed that the refueling specification was impossible to per-
form because it takes more than four hoursto load a barge with
enough fuel to refuel another vessel, without adding the time it
takes to transport the fuel to the ship.! The tug boat service
specification “failed to specify a minimum horsepower or the
number of tugs, leaving open the question of what a contractor
must be able to provide.”*? The MARAD cancelled the solici-
tation and Chenega protested. Chenega claimed that it could
meet the MARAD’s needs under the |FB.*

The GAO denied the protest, finding the basis to cancel the
solicitation compelling for two reasons. First, it agreed with the

preservation of the integrity of the competitive bid system dictates that, after bids have been opened, award must be made to that responsible
bidder who submitted the lowest responsive bid, unless there is a compelling reason to reject al bids and cancel the invitation.

GENERAL SERVS. ADMIN. ET AL., FEDERAL AcquisiTioN Rec. 14.404-1(a)(1) (July 2002) [hereinafter FAR]; see also HDL Research Lab, Inc., B-254863.3, May 9, 1994,

94-1 CPD /298, at 5.

2. Comp. Gen. B-289867, Apr. 26, 2002, 2002 CPD  72.

3. Id. at 3. Whilethe GPO is not subject to the FAR, the Procurement Regulation corresponds to FAR section 14.401-1. 1d.

4. 1d.at2. C-Cubedlisted “no charge’ for four contract lineitems, including the production of 125,000 diskettes, 50,000 mailing labels for the diskettes, and 50,000
mailing labels for the CD-ROMs. C-Cubed explained that the agency rarely requested diskettes (eliminating the need for diskette mailing labels), and that the cost

for the CD-ROM mailing labels was included in the CD-ROM production cost. 1d.

5. Id. Theagency revised the solicitation; it reduced the diskette estimates from 125,000 to 1000, increased the CD-ROM estimate from 7000 to 50,000, and reduced
the mailing labels for the diskettes and CD-ROM S from 50,000 to 500 and 50,000 to 40,000, respectively. 1d.

6. Id.at 3. C-Cubed argued the IFB was a requirements-type contract and that GPO was not obligated to order a particular quantity. 1d.

7. 1d.

8. B-290598, 2002 U.S. Comp. Gen. LEXIS 112 (Aug. 2, 2002).

9. FAR, supranote 1, at 14.404-1(c)(1) (“[I]nvitations may be cancelled and al bids rejected before award but after opening when, consistent with subparagraph
(a)(1) of this section, the agency head determinesin writing that . . . inadequate or ambiguous specifications were cited in the invitation.”).

10. Chenega, 2002 U.S. Comp. Gen. LEXIS 112, at *2. The MARAD alleged that Chenegafailed to meet two |FB requirements, one to load a barge with fuel and
transport it to the requesting ship within four hours, and the other to provide twenty-four hour tug boat services with sufficient tugs and horsepower to meet smulta-
neous docking and ship movement. The MARAD intended bidders to load a barge with fuel, transport it, and refuel a ship within four hours. Id.

11. Id. at *4-5. Chenega was a small business concern. The agency and the Small Business Administration concluded that the specifications were ambiguous and
impossible. The MARAD, however, alleged that Chenega’s solution failed to meet their needs. 1d.

12. Id.at *7. The|FB only called for “an adequate number of tugs of sufficient horsepower.” 1d.
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MARAD that the refueling specification was impossible for
any bidder to perform as the MARAD intended.** The
MARAD confirmed that loading a barge with fuel required
more than four hours; the solicitation intended for bidders to
load a barge with fuel and transport it to the ships within four
hours.’® Second, “thetug boat specification failed to specify the
minimum horsepower or number of tugs a contractor must pro-
vide.”*® The GAO reasoned that “the lack of specificity in the
specification provided acompelling basisfor canceling the IFB
because even if Chenega proposed a method of performance
that could meet MARAD's needs, other prospective bidders
were entitled to know the requirements and submit responsive
bids based on them.”

Follow the Instructions

In Chenega,*® the GA O upheld the agency’s cancellation of
an ambiguous specification, but in C. Lawrence Construction
Co. (Lawrence),’® the GAO held that the Department of Labor’s
(DOL) IFB was ambiguous and sustained the protest.?’ In
Lawrence, the DOL issued an IFB for construction. The sign
specification authorized AS| Sign Systemsto provide the signs
or a pre-approved manufacturer with an equal product.2 The
IFB’s “general material and equipment” specification prohib-
ited substitutions unless accompanied by the term “or equal” or

13. Id. at *4.

14. Id. at*7.

“or approved equal.”??> The“additional instructions’ to bidders
authorized substitutions for products or manufacturers if the
agency approved them before bid opening.2 Lawrence con-
cluded that the IFB authorized ASI signs only because no other
manufacturer’s signs were approved before bid opening, and
because the sign specification prohibited substitutions.?* The
protester alleged that the specification was unduly restrictive
because another manufacturer’s signs could also have met the
DOL'’s needs.®

The GAO agreed and held that the IFB was reasonably sus-
ceptible to Lawrence's interpretation.?® The DOL argued that
the specification authorized an equal product by an alternate
manufacturer if approved.?” The GAO disagreed and held that
the “additional instructions” were in conflict with the provi-
sions of the “materials and equipment” specification.?? The
GAO regjected the argumentsthat the defect in the specifications
did not prejudice bidders, or that the cost of the signs was de
minimis when compared to the overall contract.?® The GAO
found that the $8000 difference between the agency estimate
and ASI’s quote for the signs could affect the bidders' compet-
itive standing; it recommended that the DOL revise the specifi-
cations and re-solicit the IFB.*

15. 1d. at *4-5. Chenega’s fuel supplier confirmed that the agency’s intent for refueling was impossible. Id.

16. 1d. at *7. Chenega proposed a combination barge and truck refueling service. The MARAD claimed that it intended refueling by barge only. Chenega did not

dispute the MARAD's report that fueling by truck was not the industry standard. 1d.

17. Id. at *7.
18. Id. at*1.
19. B-290709, 2002 U.S. Comp. Gen. LEXIS 140 (Sept. 20, 2002).

20. Id. at *10.

21. 1d. at *2. The signswere interior modular and interchangeable. The specification also identified an acceptable AS| product. Id.

22. Id. at*3.

23. Id. at *5. The IFB authorized approval prior to bid opening or after award. The IFB, however, indicated that the agency would not approve requests for approval

after award and the contractor would bear the risk of denial. 1d.

24. |d. a *5-6. The specification for signs excluded the terms “or equal” or “or approved equal.” Id.

25. Id. at *5.

26. Id.at*7.

27. Id. a *6.

28. Id. at*8. The“additional instructions’ authorized substitutions if approved by DOL. The“materials and equipment” specification probibited substitutions when

the words “or equal” or “or approved equal” did not accompany the product. Id.

29. Id. at*9.
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It's Like a Sea-Saw

The GAO had three occasions to deal with materially unbal-
anced bids.®* In Ken Leahy Construction, Inc. (Leahy),* the
base performance of the Department of Transportation’s (DOT)
IFB required construction of aroadway and included an option
to extend it.*® The contracting officer exercised the option and
awarded the contract to Elte.®* Leahy claimed that Elteimprop-
erly front-loaded the cost of mobilization in the base period of
the contract. Leahy also alleged that the contracting officer
could not exercise the option until he secured all rights-of-

way.®

The GAO denied the protest. The GAO found Elte'sbid bal-
anced because the “factual predicate for unbalanced pricing—
that there be actual costs associated with the performance of the
option item—was absent.”% The IFB required the contractor to
mobilize only once because the option merely extended the
same roadway.*” The GAO held that the IFB did not impose

any conditions precedent, and that no legal impediments pre-
cluded the DOT from exercising the option.®

In L.W. Matteson, Inc. (Matteson),* the GAO sustained the
Army Corpsof Engineers' (COE) rej ection of Matteson’s mate-
rially unbalanced bid. The COE issued an |FB for dredging and
the placement of rock fill in alake in Wisconsin. The |IFB
required disposing of dredged material, clearing trees and veg-
etation, grubbing,* stripping,** placing a geotextile underlay,
and rock fill.#> The contracting officer asked Matteson to verify
the contact line item for clearing and grubbing because it was
unusually high.”* Matteson responded that it placed the dis-
posal site development cost in the clearing and grubbing line
item.* The contracting officer interpreted the contract lineitem
for dredging to include disposal costs and rejected Matteson’
bid. The contracting officer reasoned that the contract lineitem
was “excessive, bearing no relation to the actual cost of the
clearing and grubbing work, and might constitute an advance
payment.”

30. Id. a *10. The DOL estimated a cost of $4329 for the signs, while AS| quoted a price of $12,535.14. Id.

31. One prominent treatise explains the term “materially unbalanced” by stating,

There are two aspects to unbalanced bidding—*mathematical unbalancing” and “material” unbalancing. . .. [T]o conclude that a bid is math-
ematically unbalanced . . . it is necessary to show that abid contains both understated and overstated prices. . .. [M]aterial unbalancinginvolves
an assessment of the cost impact of a mathematically unbalanced bid. A bid is materially unbalanced if there is a reasonable doubt that the
acceptance of a mathematically unbalanced bid will result in the lowest ultimate cost to the Government.

JoHN CiBiNic & RALPH C. NasH, FormaTION oF GoveERNMENT ConTRACTS 598 (George Washington University, 3d ed. 1998).

32. Comp. Gen. B-290186, June 10, 2002, 2002 CPD { 93.

33. Id. at 1-2. “The base period required construction of approximately 8.6 kilometers of roadway. The option required construction of an additional 3.7 kilometers
of the same roadway. The DOT divided the requirements because at the time the it issued the | FB, it failed to secure all the option right-of-ways.” 1d.

34. Id. at 2. The DOT secured al but one of the ninety-five rights-of-way. The DOT advised the contracting officer that it would issue the remaining right-of-way

within thirty days. 1d.

35. Id. Eltelisted $1,189,290 for the base mobilization lineitem and one dollar for the option mobilization lineitem. Leahy also claimed that seven other line items
of Elte's bid were unbalanced. The GAO held that the line items were balanced because the items were only 0.3% of Elte's entire bid, and because Leahy’s bid for

the same line items was lower than Elte's. Id.

36. Id. at 2-3. See FAR, supranote 1, at 14.404-2(g).

37. Id. a 3. ThelFB precluded payment of more than ten percent of the entire value of mobilization costs prior to completion and acceptance. 1d.

38. 1d. The GAO acknowledged that there are instances where it isimproper for the agency to include the option to determine the apparent low bidder, but that this
was not applicable to this case. See, e.g., Kruger Constr., Comp. Gen. B-286960, Mar. 15, 2001, 2001 CPD 1 43. In thethird case, South Atlantic Construction Co.,
Comp. Gen. B-286592.2, Apr. 13, 2001, 2001 CPD 1 63, the GAO denied a materially unbalanced bid protest. The U.S. Court of Appeals for the Federal Circuit, in
an unpublished opinion, affirmed the Court of Federal Claims' denial of a materially unbalanced protest in Southgulf, Inc. v. United Sates, 30 Fed. Appx. 977 (Fed.
Cir. 2002).

39. Comp. Gen. B-290224, May 28, 2002, 2002 CPD 1 89.

40. Id. at 1. Grubbing isthe removal of stumps and largeroots. Id.

41. 1d. at 2. Stripping isthe removal of surface soil and material. Id.

42. 1d. at 1-2.

43. Id. at 2. Theclearing and grubbing contract line item was $298,500; the government estimate was $1720, but the only other bid for the same CLIN was $1000. 1d.

44, 1d. The contractor claimed to be confused about where to put the cost of developing the disposal site. The GAO held that Matteson’s disagreement with the
solicitation terms, which only authorized recovery of up-front disposal costs over the life of the project, was untimely. Id. at 4.
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The GAO agreed with the contracting officer and held that
the IFB clearly contemplated disposal costs in the dredging
contract line item.*® Although the GAO said that its analysis
would exclude the agency’s advance payment concern, it held
that Mattteson’s bid “created the potential for Matteson to
recover a disproportionate share of the overall contract price
early in the performance period.”# The GAO also noted that
the FAR authorized the COE to reject Matteson’s entire bid
based on one unbalanced contract line item.*

It Wasn't on Time, but It's Not Late

InJ.L. Malone & Associates (Malone),* the GAO held that
receipt of a contractor’s bid at the direction of the contracting
officer qualified as receipt and control by the government.5°
The National Aeronautics and Space Administration (NASA)
issued an IFB for construction of an electrical substation at the
Marshall Space Flight Center (MSFC) in Huntsville, Ala-
bama®! The IFB required bid submission by “1:30 on April
9th.”%2 The contracting officer instructed the MSFC construc-
tion manager (CM)%®to go to “ Gate 9” to receive bids and to act

45, 1d. at 2.

as a courier for the bids because he was concerned that base
security measures might delay bidders. The contracting officer
alsoinstructed the CM to remain at the gate until bid opening.>*
The CM received one bid at 1308 hours, from Garnet Electric
Co. (Garnet). The CM called the contracting officer and
informed him that he had received the Garnet bid. The con-
tracting officer documented the receipt of Garnet’s bid in his
notebook. The CM remained at the gate until 1328 hours and
delivered the Garnet bid to the contracting officer at 1338
hours, in the bid opening room.% Garnet was the apparent low
bidder, but Malone protested the contracting officer’s accep-
tance of Garnet’s bid.*® Malone claimed that the Garnet bid
failed to satisfy the government control exception because abid
received from a contractor at 1308 hours was not receipt and
control by the government by 1330 hours. Malone also claimed
that the contracting officer considered unacceptable evidencein
his analysis of “the propriety of accepting Garnet’s bid.”5”

The GAO agreed that the bid was late, but held that the CM
filled a purely ministerial task at the direction of the contacting
officer, and that the facts failed to cast any doubt on the integ-
rity of the competitive process.® The GAO concluded that the

46. 1d. at 4. The contract lineitem for dredging provided “payment . . . for dredging . . . shall include all costsfor dredging . . . and . . . disposal.” Id.

47. 1d. at 3. The GAO stated that “ previous versions of the FAR provided for rejection of unbalanced bids where their acceptance would be tantamount to an adverse
payment.” Id. Becausetherevised FAR part 15, which discusses unbalanced payments, no longer uses the term “advanced payment” (although the FAR clause used
inthe IFB did), the GAO considered the risk that Matteson’s pricing posed to the government. Id.

48. FAR, supranote 1, at 14.404-2(f) (“[A]ny bid may berejected if the contracting officer determinesin writing that it is unreasonable asto price. Unreasonableness
of priceincludes not only the total price of the bid, but prices for individual line items as well.”).

49. Comp. Gen. B-290282, July 2, 2002, 2002 CPD 1 116.

50. The governing FAR section states,
[A] bid submitted after the exact time specified for receipt of bidsis“late” and will not be considered unlessit isreceived before award is made,
the contracting officer determines that accepting the late bid would not unduly delay the acquisition; and there is acceptabl e evidence to estab-
lish that it was received at the Government installation designated for receipt of bids and was under the Government’s control prior to the time
set for receipt of bids.

FAR, supra note 1, at 14.303(b)(2)(ii).

51. J.L. Malone, 2002 CPD 1 116, at 5.

52. Id. TheIFB required bid submission by 1330 hourson 9 April 2002, at Room 36, Building 4250. Bid opening actually occurred in Room 38. Id.

53. Id. at 3. R.W. Beck, Inc., was the MSFC construction management and inspection services contractor. The contracting officer directed the R.W. Beck Project
Manager (PM) to send an employee to the main gate, Gate 9, at Redstone Arsena. The PM designated the CM, and the contracting officer instructed the CM. 1d.

54. |d. at 2. Security measures required visitors to pass through military checkpoints and the Visitor and Badging and Registration Office. Visitors accessing the
installation required amilitary or civilian escort. The contracting officer told the CM that he would contact him at 1330 hours and instruct him to return with any bids
hereceived. The PM called the CM at 1328 hours and told the CM to deliver any bids he received to the bid opening room. Id.

55. 1d. a 3. The Garnet representative signed in the gate at 1259 hours. The CM received the bid from the Garnet representative at 1308 hours. The CM gave the
Garnet representative his business card with the date and time of bid receipt on the back. The PM called the CM and instructed the CM to return to the bid opening
room. The Garnet representative arrived at the bid opening room at 1340 hours. 1d.

56. Id. at 4.

57. 1d. at 5. Malone alleged that Garnet failed to “allow sufficient time to ensure delivery of itsbid to the designated opening room before bid opening.” |d. Malone
claimed that evidence from the contractor did not satisfy the acceptable evidence requirements of FAR 14.304(c). Id. at 4.
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CM’sreceipt at 1308 hours was receipt and control by the gov-
ernment.® The GAO also held that the FAR examples of
“acceptable evidence” did not exclude other relevant evi-
dence.®® The evidence from the contractor that the contracting
officer considered was thus relevant and reliable.®

The Rules Rule, Common Sense Aside

The Court of Federal Claims (COFC) and the GAO had an
opportunity to review bid bond responsivenessin DavisHRGM
Joint Venturev. United Sates (DHJV).52 In DHJV, a COE con-
tracting officer awarded DHJV a construction contract on 23
May 2001.%% On 7 June 2001, Hess, the second-lowest bidder,
claimed that the Davis bid bond was defective because the prin-
cipa on the bid bond, James G. Davis Construction Co., was
different from DHJV, the entity identified in the bid.%* The
agency dismissed the protest as untimely based on advice from
itslegal advisor, but on 10 July 2001, the contracting officer ter-
minated the contract and awarded to Hess.® DHJV protested
the termination.

The COFC reviewed whether the agency’s decision to termi-
nate the DHJV contract was arbitrary, capricious, or in violation
of law.% The court held that the bond was defective, and thus,
that the bid was nonresponsive. The COFC found that the
information in the bid packet failed to establish that the corpo-
ration and the joint venture were the samelegal entity.’” There-
fore, the court could not determine that the surety, James G.
Davis Construction Co. would be bound to the government if
the bidder, DHJV, defaulted. DHJV claimed that the bid bond
issue was moot “when the contract was executed and the rele-
vant performance and payment bonds were submitted.”%® The
court, however, ignored the DHJV contract and upheld the
award to Hess.%®

In Paradise Construction Co. (Paradise),” the GAO held
that the contracting officer properly rejected abid that failed to
comply with the terms of the IFB. In Paradise, the Air Force
issued an |FB for sealing four maintenance hanger roofs.”* The
IFB incorporated a FAR provision that holds bidders liable for
any reprocurement costs that exceed the bid amount if the bid-
der defaults.”? Paradise submitted a bond that limited the liabil-
ity to the difference between its bid amount and the amount of

58. 1d. The GAO recognized that “circumstances may exist where a contracting officer might reasonably find that concerns about the integrity of the process meant

control by a contractor employee did not meet the regulatory standard.” 1d.

59. Id. at 6.

60. FAR section 14.304(c) lists three examples of acceptable evidence: “the time/date stamp of that installation on the bid wrapper, other documentary evidence of
receipt maintained by the installation, or oral testimony or statements of Government personnel.” FAR, supra note 1, at 14.304(c). The GAO held that the “clause
does not restrict acceptabl e evidence to the exampleslisted” and “that reasonable consideration of other relevant information is permissible.” J.L. Malone, 2002 CPD
1116, at 6.

61. J.L. Malone, 2002 CPD 1 116, at 6.

62. 50 Fed. Cl. 539 (2001).

63. Id. at 541. The DHJV performance and payment bonds submitted were incomplete; the COE returned them to DHJV. The contracting officer allowed DHJV to
correct the deficiencies. On 23 May 2001, Hess protested DHJV's omission of total bid prices, but the agency’s attorney opined that the omission was “waiveable
because the total bid amount was ascertainable from the face of the bid.” Id. at 542. The COE denied the protest on 4 June 2001. 1d.

64. 1d. “Hessalso claimed the bid bond amount was insufficient: that DHJV was not a pre-qualified bidder under step one of the procurement, and therefore could
not compete in the second step.” Id.

65. I1d. at 543. Thelegal advisor determined that the bid bond was defective and recommended termination for convenience unless there was a compelling govern-
mental reason not to do so. The contracting officer accepted the Hess bid on 13 July 2001. Id.

66. Id. at 546.

67. Id. at 548. Theissueis
whether the bidder and the bid bond principal are the same legal entity to ensure that the surety will be obligated under the bond to the govern-
ment in the event that the bidder withdraws its bid within the period specified for acceptance or fails to execute a written contract or furnish
required performance and payment bonds.

Id.; see also Harris Excavating, Comp. Gen. B-284820, June 12, 2000, 2000 CPD { 103.

68. DHJV, 50 Fed. Cl. at 548. The court held that the corporation and the joint venture were separate entities, even though the head of the joint venture signed the
bid bond and the SF 1442 listed the same address for the joint venture and the corporation. Id.

69. Id. at 549. Although the court denied the protest, it concluded that the decision to terminate the contract was “aridicul ous exaltation of bureaucratic punctilio
over practicality, contrary to common sense and caused an additional expense of $312,653 because of the technicality of abid bond.” 1d.

70. Comp. Gen. B-289144, Nov. 26, 2001, 2001 CPD 1 192.
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the new contract if it defaulted. The Air Force rejected the bid
as nonresponsive, and Paradise protested.”

The GAO denied the protest, holding that a “bid bond is
defectiveif it issubmitted in aform that represents a significant
departure from the rights and obligations of the parties as set
forthintheFB.”™ The IFB required the bidder to beliable “for
any cost of acquiring the work that exceeds the amount of its
bid.”” The GAO concluded that the Paradise bond was “not
available to offset any administrative and other reprocurement
costs.”® The GAO held that the bid was nonresponsive because
the bond significantly diminished the surety and bidder’s obli-
gation.”™

It's My Option and I'll Opt if | Want To

The FAR provides agencies with authority to evaluate bids
without evaluating the option if the agency determines that
evaluation of the option isnot in the agency’s best interest.” In
ACC Construction Co. (ACC),™ the COE issued an IFB for a

71. Id.at 1.

construction contract with five options. The contracting officer
decided that it was in the government’s best interest to evaluate
the bids without the options®® after Army headquarters denied
the option funding. The contracting officer awarded to R.C.
Construction Co. (R.C.).8t ACC objected and alleged that the
denia of funds required the COE to cancel and resolicit. The
GAO held that the COE decision to evaluate prices for award
on the base bid only was reasonable and complied with the
solicitation.®

You Can't Make Me Something I’ m Not

In Great Lakes Dredge & Dock Co. (Great Lakes),® the
GAO reiterated that “the terms of the solicitation cannot con-
vert amatter of responsibility into one of responsivesness.” In
Great Lakes, the COE issued an IFB to dredge ship channels.
The |FB offered adisposal facility but authorized any bidder to
propose an aternate disposal facility.® The solicitation stated
that the COE would reject bids as nonresponsive if they failed
to include the required alternate disposal site documents.®®

72. Id. at 1; see FAR, supra note 1, at 52.228-1(¢e) (“[I]n the event the contract is terminated for default, the bidder is liable for any cost of acquiring the work that
exceeds the amount of its bid, and the bid guaranteeis availabl e to offset the difference.”); see also FAR, supra note 1, at 52.228-1(a) (“[A] bidder’s failure to furnish
the required bid guarantee in the proper form and amount may be cause for rejection of the bid.”).

73. Paradise Constr., 2001 CPD 192, at 2.

74. 1d.

75. 1d.

76. Id.

77. 1d.

78. SeeFAR, supra note 1, at 17.206(b).

79. Comp. Gen. B-289167, Jan. 15, 2002, 2002 CPD { 21.

80. Id. at 3. The governing FAR provision states,

except when it is determined in accordance with FAR 17.206(b) not to be in the Government’s best interest, the government will evaluate offers
for award purposes by adding the total price for all options to the total price for the basic requirement. Evaluation of options will not obligate
the Government to exercisethe option(s). . . . The unavailability of fundsisan appropriate reason for not eval uating the option pricesfor award.

FAR, supra note 1, at 52.217-5.

81. ACC Constr., 2002 CPD 121, at 3. Theagency originally awarded to R.C. based on the options. R.C. was an eligible HUBZone small business concern and was
the low bidder after application of the ten-percent evaluation preference. After the Army denied the COE the option funds, the COE evaluated the bids based on the
base requirements. R.C. wasthelow bidder again, even without the HUBZone preference. 1d. ACC originally argued that R.C.’s bid was materially unbalanced, that
the agency improperly applied the HUBZone preference, that R.C. failed to provide certification of its HUBZone preference, and that R.C. submitted unauthorized
facsimile modifications. The GAO held that the HUBZone preference issues and the unbalanced bid arguments were moot after the contracting officer awarded with-
out options. ACC failed to submit awritten rebuttal regarding the facsimile bid modifications, but the GAO pointed out that the |FB authorized facsimile bid modi-
fications. Id. at 2.

82. Id.at 3.

83. Comp. Gen. B-290158, June 17, 2002, 2002 CPD 1 100; see also Integrated Prot. Sys., Comp. Gen. B-254475.2, B-254457.3, Jan. 19, 1994, 94-1 CPD 1 24;
Norfolk Dredging Co., Comp. Gen. B-229572.2, Jan. 22, 1988, 88-1 CPD 1 62.

84. Great Lakes, 2002 CPD 1100, at 4.
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Bean Stuyvesant’s (Bean) bid proposed an alternate facility, but
failed to include the required information. The contracting
officer determined that Bean was the apparent low bidder and
planned to award to Bean. Great Lakes protested, arguing that
Bean's bid was nonresponsive. The GAO rejected Great
Lakes's argument and held that the permit requirement related
to “how the contract requirements will be met,” which is a

85. Id. at 1.

responsibility issue.®” The GAO found that the “fact that the
IFB called for submission of apermit. . . asof bid opening does
not convert the permit requirement into a matter of bid respon-
siveness.”® Therefore, the GAO saw “no meritin Great Lakes
argument that Beans' bid should have been rejected as nonre-
sponsive.” 8 Major Davis.

86. Id. at 2. The IFB required bidders proposing an alternate disposal site to submit the site permit with the bid and demonstrate within seventy calendar days from

bid opening that the alternate site is operational. 1d.

87. Id. a 3. The contracting officer was determining Bean's responsibility at the time Great Lakes filed its protest. Id.

88. Id.

89. Id.
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Negotiated Acquisitions
“LatelsLate” ... Especially with No Extension

In Lyons Security Services, Inc.,! the General Accounting
Office (GAO) found that the agency properly rejected the pro-
testor’s proposal as late, despite the protestor’s assertion that
the agency had extended the closing date. Under the request for
proposals (RFP), the Department of State (DOS) sought to pro-
cure security guard services for the U.S. Embassy in Denmark
and established 12 February 2002 as the due date for the sub-
mission of proposals. Lyons Security Services, Inc. (Lyons
Security) submitted a proposal on 20 February, which the DOS
rejected aslate. Lyons Security challenged the agency’s rejec-
tion of its proposal, claiming it had received Amendment Num-
ber 2 via E-mail, extending the due date for proposals until 22
February.?

In response to the protest, the contracting officer testified
that he did not issue or authorize anyone else to issue another
amendment. Additionally, he stated that he never considered
issuing a second amendment or extending the closing date. For
its part, the protestor produced no evidence to support its asser-
tion, claiming it had deleted the E-mail notice of the amend-
ment. 2 Unableto retrieve the E-mail, Lyons Security also could
not provide the Internet site address of the alleged E-mail or the
sitefrom which it downloaded the supposed amendment. Find-
ing no evidence in the record to support the protestor’s claim,
the GAO denied the protest.*

Is It a Technical Evaluation Factor or Not?
In A.lLA. Construzioni SP.AS the GAO ruled that failing to

submit an Italian nulla osta certification statement with its pro-
posal, asrequired by the RFP, did not render the awardee’s pro-

1. Comp. Gen. B-289974, May 13, 2002, 2002 CPD 1 84.

2. Ild.a2.

posal non-compliant because the RFP did not convert the
requirement from aresponsibility matter into atechnical evalu-
ation criteria. The RFP, for construction work at the naval air
station in Sigonella, Italy, contemplated the award being made
without discussions on a “lowest evaluated price” basis® The
RFP aso notified offerors that they had to submit a nulla osta
certification statement with their initial proposals. A nulla osta
statement, issued by the Italian Chamber of Commerce as part
of its certification, indicates the “named contractor has not vio-
lated Italian anti-mafialaws, and is eligible to perform on pub-
lic contracts.””

Although Lotos Construzioni S.R.L. (Lotos) submitted the
lowest-priced offer, its certification did not include the nulla
osta statement. The Navy rejected the proposal and awarded to
the protestor, A.l.A. Construzioni (AlA). In an agency-level
protest, Lotos argued that it should have been allowed to submit
the certification at any time before award. “The Navy agreed;
deciding the anti-mafia certification was a matter of responsi-
bility, and that it therefore could be submitted up until the time
of award.” 8 Asaresult, the Navy terminated the contract with
AlA and awarded to Lotos. AlA protested the award decision.®

While the GAO noted that agencies may convert traditional
responsibility criteriainto technical evaluation criteriain nego-
tiated procurements, it found nothing in this case to indicate
that the Navy “intended to convert the nulla osta certification
into a matter of technical acceptibility.” 2° Indeed, the RFP spe-
cifically listed the certification, of which the nulla osta state-
ment was a part, as “other information to be used in the
determination of responsibility.”* Consequently, the GAO
concluded that the Navy had properly awarded the second con-
tract to Lotos, notwithstanding the requirement that offerors
submit the anti-Mafia certification with their initial proposals,
because the RFP treated the nulla osta statement asinformation
relating to responsibility.’2

3. Id.at 1. The contracting officer did post agency responses to offerors’ questions and an Amendment Number 1, which corrected a clerical error to the Federal

Business Opportunities and Statebuy Internet sites. 1d.

4. Id. at 2. Testimony also established that the contracting officer does not actually post solicitations or amendmentsto the Internet; only personswithin the agency’s
Office of Procurement Executive have the necessary passwords to post them. Individuals from that office similarly testified that no one from that office had been

authorized to post an Amendment Number 2, nor did they post one. Id.

5. Comp. Gen. B-289870, Apr. 24, 2002, 2002 CPD  71.

6. Id.atl.
7. Id. at1-2.
8 Id. a2
9. Id

10. Id. (citing McLaughlin Research Corp., Comp. Gen. B-247118, May 5, 1992, 92-1 CPD 1422, at 4).

11. 1d. (citing section 18 of the RFP, at 201-6(a)).

32 JANUARY/FEBRUARY 2003 THE ARMY LAWYER « DA PAM 27-50-359



“ Rough Floor Plan” Did Not Satisfy Solicitation’s
Requirements

In Marshall-Putnam Soil & Water Conservation District
(Marshall-Putnam),*® the GAO found that an offer that
included a*“rough floor plan” of the office space it proposed for
lease—rather than the architectural elevation and landscape
plans specified in the solicitation—was a nonconforming offer.
Assuch, the GAO found that the offer wasineligible for award.
In Marshall-Putnam, the protestor challenged the award of a
U.S. Department of Agriculture (USDA) contract that leased
office space from Henry Developers, Inc. (Henry Developers).
The protestor claimed that Henry Developers' proposal did not
conform to the terms of the USDA’s solicitation for offers
(SFO),* which required an architectural plan drawn to scale
and elevation drawings.®® The GAO agreed, noting that without
the required information, the agency simply could not have
known what it was getting.’® Ultimately, the GAO said that the
fundamental problem was that “the agency improperly made
assumptions about the building that Henry proposed—and con-
cluded that it not only satisfied the government’s needs, but
warranted a nearly perfect technical score—with no evidence
before it of the actual features of the building being pro-
posed.”

12. Id. at 2-3.

13. Comp. Gen. B-289949, B-289949.2, May 29, 2002, 2002 CPD { 90.

GAO and COFC Differ on Interpretation of Solicitation
Provision

Reviewing the same facts arising out of the same Navy RFP,
the GAO and the Court of Federal Claims (COFC) reached
completely opposite conclusions. In Metcalf Construction
Co.,*® the GAO ruled that the agency properly eliminated Met-
calf Construction Company’s (Metcalf) proposal from further
consideration because its price for one line item exceeded the
cost limitation set forth in the RFP. On appeal, however, the
COFC found the salicitation provision addressing “cost limita-
tions” ambiguous and determined that the Navy failed to treat
all offerors fairly by not notifying al of them of the intended
meaning of the provision.®

The facts of the case arose out of aNavy RFP for the design
and construction of military family housing units at the Marine
Corps Base in Kaneohe Bay, Hawaii. The solicitation schedule
contained three separate line items——one Base and two
Options—relating to three separate projects that spanned three
separate fiscal years. Included in the RFP was a provision
establishing “cost limitations’ or a“budget ceiling” for the sep-
arate scheduled line items.?® Three offerors submitted initial
proposals before the RFP closing date—Metcalf, Lend Lease
Actus, and an unnamed offeror (Offeror A). Following around
of discussions, the Navy requested final proposal revisions
(FPR). A day after receipt of the FPRs, the Navy amended the
RFP to include an updated Davis-Bacon Act wage determina-
tion, and as aresult, arequest for a second round of FPRs. In
response, Metcalf submitted a final revised price for Option
0002 that exceeded the budget ceiling established in the RFP
for that lineitem. The Navy then eliminated Metcalf’s proposal
from further consideration and ultimately awarded the contract

14. 1d. at 4-5. The GAO noted that while both the agency and protestor used the terms “bid” and “nonresponsive” in reference to the SFO at issue, the SFO was
essentially an RFP and the GAO applied the standards applicable to negotiated procurements. 1d.

15. Id. at 3.

16. Id. at 6.

17. 1d. at 7. The GAO recommended that the agency hold discussions, request revised proposals from Henry Developers and the protestor, reval uate the proposals,

and make anew source selection decision based on the reevaluation. 1d. at 8.
18. Comp. Gen. B-289199, Jan. 14, 2002, 2002 CPD 1 31.
19. Metcalf Constr. Co. v. United States, 53 Fed. Cl. 617, 629-30 (2002).

20. Metcalf Constr., 2002 CPD 931, at 2. Specifically, the provision stated:

1A.7 INFORMATION CONCERNING COST LIMITATIONS: The budget ceiling for the award of this contract is as follows:

Baseltem:  $7,3000,000 for Project H-570 (30 units)
Option 0001: $35,780,000 for Project H-571 (158 units)

Option 0002: $5,400,000 for projects H-571 and H-563 (24 units)

Proposals in excess of this amount will not be considered. Offerors should prepare their proposals so as to permit award at a price within the

cost limitation.
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to Lend Lease Actus, whose offer was technically equivalent
but lower priced than Offeror A's.

Metcalf first protested to the GA O, arguing that RFP Section
1.7A provided for the elimination of a proposal only when the
total evaluated price exceeded the sum of the base item and
both options.?? In support of its interpretation, Metcalf noted
the RFP’s singular language (i.e., “this amount,” instead of
“these amounts,” and “the cost limitation,” instead of “the cost
limitations”) concerning the budget ceilings.?® In an attempt to
bolster the reasonableness of its interpretation, Metcalf con-
tended that Offeror A interpreted the same language under sec-
tion 1.7A similarly, and that an agency contract specialist
“acknowledged the reasonableness of this interpretation.”

While recognizing “that the language of section 1A.7 is
somewhat confusing,” the GAO nevertheless concluded “that
the provision is susceptible of only one reasonable interpreta-
tion: it imposes a separate budget ceiling on each lineitem and
excludes from consideration any proposal offering a price in
excess of any of the budget ceilings.”# In reaching its conclu-
sion, the GAO cited the RFP's separate listing of each of the
budget ceilings for the three line items. It also noted that
becausetheinitial award price covered only the baseitem work,
the instruction to prepare proposals to permit award at a price
within the budget ceiling “makes sense only if the solicitation
isinterpreted asimposing separate lineitem cost limitations.” %

The GAO aso rejected Metcalf’s argument that Offeror A
and an agency contract specialist had similarly misinterpreted
Section 1A.7. The GAO determined that the issue Offeror A
raised actually related to the language in Section 1B.8,% which
the Navy had recognized as susceptible to misinterpretation.
The Navy, however, amended this language before Metcalf

21. Id.at 3.

22. Id. at 3-4.

23. Id. at 4.

24. 1d.

25. Id.

26. Id.

submitted the FPR that contained the price in excess of the
established budget ceiling for the line item.?®

The GAO aso rejected Metcalf’s arguments that the agency
should have reopened discussions to allow it to revise its price
for Option 0002, and that the Navy conducted “unequal discus-
sions’ by informing Offeror A to review its prices to ensure it
did not violate the ceilings on the separate line items without
doing the same for Metcalf.? Recognizing that the decision to
reopen discussions fallswithin the discretion of the contracting
officer, the GAO found that the contracting officer did not
abuse her discretion, noting that the agency had “already gone
through two rounds of FPRs, and we see no basisto require the
reopening of discussions here.” *° Further, while the Navy
informed Offeror A that two of its prices exceeded the budget
ceilingsduring theinitial round of discussions, Metcalf’s prices
at that time were al under the limitations and therefore there
“simply was no reason for the agency to reiterate this require-
ment or otherwise to discuss budget ceilings during discussions
with Metcalf.”*

Unhappy with the GAO’s conclusions and the denial of its
protest, Metcalf filed suit at the COFC, advancing very similar
arguments, but with very different results. The court noted that
while the COFC is not bound by GAO decisions, it generally
grants some deference to the GAQO’s opinions. In this case,
however, the court elected not to defer to the GAO because the
contract interpretation matter in issue “is a question of law for
the court to decide” and “the GAO’s finding in favor of the
Navy is unsupported on this record.” %

Applying the “well-established” rules of contract interpreta-
tion, the COFC determined that the RFP's language at Section
1A.7 created a patent ambiguity. The court concluded that the

27. 1d. at 2. Section 1B.8, concerning the evaluation of prices, provided in part: “For award purposes, the price for pre-priced Options 0001 and 0002 will be added

to the Item 0001 price.” Id.

28. 1d. at 4-5. Inthe contracting specidist’s view, the language of Section 1B.8 “could be construed as a ‘total’ budget ceiling [rather than] an individual lineitem
budget ceiling.” Id. at 4 (quoting a4 June 2001 memorandum from the contract specialist to the Source Selection Board). As aresult, the contracting specialist rec-
ommended the inclusion of Offeror A in the competitive range and the amendment of RFP's Section 1B.8, to substitute the word “evauation” for “award.” 1d. at 4-5.

29. Id.a 5.

30. Id. (citing Mine Safety Appliances Co., Comp. Gen. B-242379.5, Aug. 6, 1992, 92-2 CPD 1 76, at 6).

31 1d.

32. Metcalf Constr Co. v. United States, 53 Fed. Cl. 617, 626 n.17 (2002) (citing E.W. Bliss Co. v. United States, 33 Fed. Cl. 123, 134 (1995), aff'd, 77 F.3d 445 (Fed.

Cir. 1996)).
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Navy, having notice of the defect, failed to inform all offerors
of the ambiguity adequately.®® The court based itsfinding of an
ambiguity on a“probative” comment by the contract specialist
in the memo to the SSB, that the language at Section 1B.8
“could be construed as a ‘total’ budget ceiling vice an individ-
ual line item budget ceiling.”3* Referencing the contract inter-
pretation rule that the plain and ordinary meaning of a contract
must produce an interpretation “that would be derived ‘ by area-
sonably intelligent person acquainted with the contemporary
circumstances,’” ® and assuming that the contract specialist was
such a person, the court stated that “the concept of res ipsa
loquitor, by analogy, concludes our analysis.”% In addition to
the contract specialist’s comments, the court found “an obvious
inconsistency” in Section 1A.7 where the agency used singular
language (e.g., “budget ceiling,” “this amount,” and “cost lim-
itation”), but listed the three different line items separately.s”

Finding the contract language patently ambiguous, the
COFC next determined that the Navy had notice of the ambigu-
ity both before the closing date, by way of Offeror A’s question
about “how the budget items were to be construed,” and later,
when Offeror A submitted its initial proposal with prices that
exceeded two separate budget ceilings.®® Looking to Federal
Acquisition Regulation (FAR) section 14.208(c)* for guidance,
the court concluded that whilethe Navy “clearly and distinctly”
instructed Offeror A of its interpretation of the ambiguous pro-

33. 1d. at 629-30.

34. |d. at 629.

vision during the first round of discussions, it did not “do the
same for the other bidders.” 4

The court also concluded that the Navy treated offerors
unfairly when, after thereceipt of theinitial proposals, it specif-
ically informed Offeror A not to exceed the budget ceilings, but
simply eiminated Metcalf from further consideration when its
final proposal included a price above the budget ceiling.t Dis-
missing the Navy’sclaim that the contracting officer reasonably
concluded that yet another round of discussions was unneces-
sary, the court stated that “ one more clarifying statement would
have only enhanced the quality of the procurement process, and
served the interest of (1) fairness, when another bidder had
received a prior warning, and (2) competition, when there were
only atotal of three bidders under consideration.”* The COFC,
concluding that the Navy unreasonably excluded Metcalf’spro-
posal from further consideration, stated that while Offeror A
“received only a hospitable warning when it exceeded two of
the budget ceilings, . . . Metcalf was held to the strict letter of
the[Navy’'s interpretation of the] solicitation.”*

While It May Be an E-Mail, It's Stll “ Informal Advice”

While oral advice that conflicts with an agency solicitation
does not bind the government,* until this past year, neither the
GAO nor the COFC had determined whether government E-

35. Id. at 628 (quoting Rice Lake Contracting, Inc. v. United States, 33 Fed. Cl. 144, 152 (1995)).

36. Id. at 630.

37. 1d. The court also had some rather harsh words for the GAO’s earlier decision: “What is utterly perplexing to this court is the fact the GAO found that: ‘While
[it] recognize[g] that the language of section 1A.7 is somewhat confusing, [it] nonetheless think[s] that the provision is susceptible of only one reasonable interpreta-

tion...." Toso conclude, inthiscourt’'s view, strains credulity.” 1d.
38. Id. at 631.

39. TheFAR states:

[A]ny information given to a prospective bidder concerning an invitation for bids shall be furnished promptly to all other prospective bidders
asan amendment . .. . No award shall be made on the invitation unless such amendment has been issued in sufficient time to permit al pro-
spective bidders to consider such information in submitting or modifying their bids.

GENERAL SERvVS. ADMIN. ET AL., FEDERAL AcquisiTioN Rec. 14.208(c) (July 2002) [hereinafter FAR].

40. Metcalf Constr. Co., 53 Fed. CI. at 632.
41. |d. at 634-35.

42. 1d. at 635.

43. 1d. at 643. While the GAO did not address the issue, the COFC also found that the Navy acted arbitrarily when it ranked Metcalf third technically among the
three proposals. Although each of the proposals received the same adjectival rating (“acceptable”), the Navy ranked Metcalf third due to certain advantages in the
other proposals. While recognizing that proposals with the same adjectival rating are not necessarily of equal quality, and that an agency may consider specific advan-
tages, the court nevertheless found no “comparative weaknesses’ between the proposalsin the record as the Navy claimed. Id. at 641. Finding that Metcalf met the
showingsfor permanent injunctiverelief, the COFC declared the Navy’s contract with Land L ease Actus null and void and permanently restrained and enjoined further
performance under the contract. The COFC further ordered the reinstatement of Metcalf in the competitive range, the amendment of the solicitation to clarify Section
1A.7, the re-submission of final proposals, and re-eval uation consistent with the court’sfindings. 1d. at 646.
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mail advice binds an agency. In Diamond Aircraft Industries,
Inc. (Diamond Aircraft),* the GAO determined that even if the
agency E-mailsthe informal advice, the result is the same—an
offeror relies upon such agency advice at its own risk, and it
does not bind the government. In Diamond Aircraft, the Air
Forceissued an RFP for motorized gliders, spare parts, and sup-
port equipment. Inacommercial item acquisition that provided
for the selection of thelowest priced technically acceptable pro-
posal, the solicitation stated that the agency would eva uate the
motorized gliders on a pass-fail basis, depending upon their
ability to satisfy fourteen minimum requirements.® In evaluat-
ing Diamond Aircraft’s proposal, the Air Force determined that
the offered motorized glider, powered by a 100-horsepower
(hp) engine, failed to meet five of the minimum requirements;
the Air Force thus rejected the proposal .+

Diamond Aircraft alleged that the Air Force misled it into
submitting atechnically unacceptable proposal. At thetimethe
Air Force issued the RFP, Diamond Aircraft manufactured a
motorized glider with an 81-hp engine, which met all of the
solicitation’s minimum technical requirements. Diamond Air-
craft, however, wasin the process of upgrading the glider to add
a 100-hp engine. Because the commercial item solicitation
required the glider to meet the specified minimum require-
ments, and because the 100-hp glider was not certified or in
production, Diamond Aircraft E-mailed the Air Force and
asked whether it should submit alternative offers. According to
Diamond Aircraft, the Air Force’'s E-mail response “advised
that the 100-hp version would be acceptable, and instructed it
to submit only one offer, for the 100-hp version.”*

The GAO noted the general rule that oral advice that con-
flicts with the solicitation is not binding on the government.
Because the solicitation notified offerors that proposals would
be evaluated against “specific requirements,” the GAO ruled
that while the Air Force response to Diamond Aircraft’s query
was in the form of an E-mail, “[n]o informal advice—oral, or
otherwise—could change this basis for evaluation, since the
advice would not amend the solicitation.”* The GAO advised
Diamond Aircraft that instead of relying upon the Air Force's
E-mail advice, it should have requested an amendment to the
solicitation if it believed the RFP required clarification, so that
all offerors could compete equally.>°

CAFC Adds \Woiceto “ Cost” Discussions

The Court of Appealsfor the Federal Circuit (CAFC) added
its voice to the GAO’s*! and ruled that FAR section
15.306(d)(3)>2 does not automatically require a contracting
officer to enter into cost discussions with offerors whose cost
proposals the agency deems adequate. In JWK International
Corp. v. United Sates,> the Navy issued an RFP for supply
acquisition logistics management integration services. The
RFP listed the evaluation factors as technical, management,
past performance, and cost, with cost being the least important
evaluation criterion. Following the receipt of initial proposals,
the Navy entered into discussions with the only two firms to
submit offers—JWK International Corp. (JWK), the incum-
bent, and LTM Incorporated (LTM), the eventual awardee.
While the Navy discussed the weaknesses in their proposals
with both bidders, the Navy did not discuss cost with either

44. See, e.g., Input/Output Tech., Inc., B-280585, B-280585.2, Oct. 21, 1998, 98-2 CPD { 131.

45. Comp. Gen. B-289309, Feb. 4, 2002, 2002 CPD 1 35.
46. Id. at 1.

47. 1d. a 2.

48. 1d.

49. 1d. (citing Input/Output, 98-2 CPD {131, at 5).

50. Id. Inaddition to concluding that theinformal E-mail advice provided no basis for reopening the competition, the GAO disagreed with Diamond Aircraft’sinter-
pretation of the Air Force's advice. Reviewing the text of the E-mails in question, the GAO could find no references to the technical acceptability of the 100-hp
engine—the E-mails referred only to whether the 100-hp version “would be considered to be acommercial item.” Id. at 3.

51. See, eg., SOS Interpreting, Ltd., Comp. Gen. B-287477.2, May 16, 2001, 2001 CPD 1 84 (holding that the agency was not required to discuss price when it did

not consider price to be a significant weakness).

52. At thetime of the appeal, FAR section 15.306(d)(3) stated:

The contracting officer shall . . . discuss with, each offeror still being considered for award, significant weaknesses, deficiencies, and other
aspects of its proposal (such as cogt, price, technical approach, past performance, and terms and conditions) that could, in the opinion of the
contracting officer, be altered or explained to enhance materially the proposal’s potential for award. The scope and extent of discussions are a

matter of contracting officer judgment.

GENERAL SERVS. ADMIN. ET AL., FEDERAL AcquisiTioN Rec. 15.306(d) (June 2001) [hereinafter 2001 FAR].

53. 279 F.3d 985 (Fed. Cir. 2002).
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party because both received an “adequate’ rating with respect
to cost.>

After receiving and evaluating the revised proposals, the
Navy awarded the contract to the higher priced offeror, LTM,
based on LTM’s superior non-cost factor ratings. JWK sued in
the COFC, which granted the government’s summary judgment
motion and rejected IWK's argument that the Navy had failed
to engage in “meaningful discussions’ when it did not discuss
cost.%

On appeal, WK argued that FAR section 15.306(d)(3)
required the Navy to hold cost discussions, even though the cost
of the proposal was not a significant weakness or deficiency
because cost is always a material factor, and adjusting cost will
“always materially enhance a proposal’s potential for award.”%®
The CAFC, however, agreed with the COFC and rejected
JWK'’s argument. The CAFC began by explaining that agen-
cies determine the relative importance of the cost and non-cost
evaluation factors in a solicitation. Under the current RFP, the
CAFC noted, the Navy decided that the non-cost factors, when
combined, were significantly more important than cost.
Because agencies must consider both non-cost and cost factors
and have the discretion to rank their relative importance, the
CAFC continued, “a downward adjustment may not always
affect award.”® The court further observed that under FAR sec-
tion 15.306(d)(3), the determination of whether to hold discus-
sions falls within the contracting officer’s discretion. In fact,
“aside from areas of significant weakness or deficiency, the
contracting officer need not discuss areas in which a proposal
may merely be improved.”* Here, since the contracting officer
determined that JWK’s (and LTM’s) cost proposal was accept-
able (and not an area of weakness) the Navy was not required
to include cost in its discussions.*®

54. 1d. at 987.

55. See WK Int’l Corp. v. United States, 49 Fed. Cl. 364, 367 (2001).
56. JWK, 279 F.3d at 987-88.

57. 1d. at 988.

58. Id.

FAR Change “ to Clarify” Mandatory Discussions

A final rule, effective 19 February 2002, amended FAR sec-
tion 15.306(d) to “clarify” that contracting officers are “not
required to discuss every area where the proposal could be
improved.”® Under the amended language, contracting offic-
ers“must . . . discuss. . . deficiencies, significant weaknesses,
and adverse past performance information to which the offeror
has not yet had the opportunity to respond.”5! The previousrule
also required contracting officers to discuss “other aspects of
the offeror’s proposal” that could be “altered or explained to
materially enhance the proposal’s potential for award.”®? By
way of contrast, the new rule merely “encourages’ contracting
officers to discuss such matters, making it “clear that whether
these discussions would be worthwhileiswithin the contracting
officer's decision.” %

Call It What You Want, but It's Sill “ Discussion”

In determining whether an agency has engaged in “discus-
sions” with an offeror, the GAO continues to focus on whether
the offeror had an opportunity to reviseits proposal; the charac-
terization an agency attaches to the communication is irrele-
vant. In Priority One Services, Inc.,% the protestor challenged
the award of aNational Institute of Allergy and Infectious Dis-
ease (NIAID) contract to SoBran Incorporated (SoBran), under
an RFP for the care, treatment, and other technical skillsrelated
to the scientific study of animals. The solicitation contem-
plated a cost-plus-fixed-fee contract and provided that award
would be made based on the “best overall value” to the govern-
ment, with all non-cost-evaluation factors, when combined,
being significantly more important than price.®®

59. Id. The CAFC added that to prevail initsbid protest, WK had to show that the Navy’sfailure to conduct a cost discussion was asignificant error that prejudiced
award. Despite WK'’s argument that had the contracting officer discussed price, it could have adjusted its proposal and offered alower price, the CAFC again noted
that cost was the least important criterion. The CAFC added that JWK's proposed costs were already lower than the awardee’s and that the contracting officer had
determined that LTM’s superior non-cost ratings outweighed the slight cost difference between the two proposals. 1d.

60. Federal Acquisition Regulation; Discussion Requirements, 66 Fed. Reg. 65,368 (Dec. 18, 2001) (codified at 48 C.F.R. pt. 15 (2002)); see Ralph C. Nash & John
Cibinic, Postscript IV: Negotiation in a Competitive Stuation, 16 Nas+ & Cisinic Rer. 2, 18 (2002) (providing a brief but “meaningful” discussion of the history of
FAR section 15.306(d), GAO decisions concerning the scope of discussions, and the impact of the most recent change).

61. 66 Fed. Reg. at 65,368.
62. 2001 FAR, supra note 52, at 15.306(d)(3).
63. 66 Fed. Reg. at 65,368.

64. Comp. Gen. B-288836, B-288836.2, Dec. 17, 2001, 2002 CPD { 79.
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Following written discussions and evaluation of the FPRs,
the evaluation team decided to award to SoBran. But beforethe
evaluation team completed aformal written recommendation, it
requested “further clarification/information from SoBran.”® In
a subsequent telephone call to SoBran that the source selection
document characterized as a “[c]larification,”®” the agency
questioned the availability of certain key personnel, as well as
the proposed salaries for the quality assurance trainers. SoBran
responded by revising its technical and price proposal, which
resulted in an increase in its proposed costs.®® After receiving
thisinformation, the NIAID awarded the contract to SoBran.®®

The protestor claimed that the NIAID’s communications
with SoBran after tentative selection constituted “ discussions,”
requiring discussionswith all offerorsremaining in the compet-
itive range.”® The GAO agreed, declaring that the parties’
actions, not the agency’s characterization, control the determi-
nation of whether they have held discussions. Applying what it
termed the “acid test” for determining whether an agency’s
communications constitute “discussions,””* the GAO found
that the communications here were in fact “discussions.” > To
the GAO, it was clear that the NIAID had afforded SoBran the
opportunity to revise its technical and cost proposals in
response to the NIAID’s concerns and questions after the
receipt of the FPRs; therefore, the communications constituted
discussions.”™

Submission of Omitted Proposal |nformation Not a
Clarification

In eMind,” the GAO held that the submission of omitted
information after the closing date for the receipt of proposalsis

65. Id.at 2.

66. 1d. (quoting the Agency Report, Tab XI11, Source Selection Determination, at 2).

not an allowable clarification when the omitted information is
necessary to determine the technical acceptability of the pro-
posal. Thebasisfor eMind's protest wasthe rejection of itspro-
posal as technically unacceptable under an Internal Revenue
Service (IRS) RFP for off-the-shelf computer-based tax law
and accounting courses. The salicitation instructed offerors to
submit course descriptions for the courses identified in the
schedule, which the agency would use to determine the techni-
cal acceptability of proposals. The RFP also advised offerors
that the agency intended to award without discussions.”™

After the closing date for proposals, the contracting officer
contacted eMind by telephone to inform it that some of the
course names eMind had provided inits schedule did not match
the namesin the proposal’s course catal og section. Inan E-mail
response, eMind furnished the correct course names. In a sub-
sequent E-mail that same day, eMind provided six course
descriptions that it had omitted from its proposal .”®

During the evaluation phase, the agency evaluation team
gave eMind’s technical proposal a “fail” rating for the most
important technical factor, “Fulfillment of Statement of Work
Minimum Requirements.””” Because eMind’'s proposal omitted
course descriptions for thirteen line items, the evaluators could
not determine if eMind’'s proposed courses satisfied the RFP's
minimum requirements. While eMind had provided six addi-
tional course descriptionsviaE-mail, the eval uators determined
that consideration of these descriptions would be improper
because the agency received them after the RFP's closing
date.”® The team also determined that the majority of descrip-
tions provided failed to meet the RFP’'s requirements. The
agency found eMind’s and a third proposal technically unac-
ceptable and awarded to MicroMash.™

67. Id. at 5 (quoting the Agency Report, Tab X111, Source Selection Determination, at 2).

68. Id.

69. Id.at 2.

70. Id. at 5.

71. Id. a 5 (citing Raytheon Co., Comp. Gen. B-261959.3, Jan. 23, 1996, 96-1 CPD 1 37, at 11).

72. 1d.at 6. The NIAID argued that the Health and Human Services Acquisition Regulations, 48 C.F.R. § 315.670 (2002), permitted it to hold “limited negotiations’
with the selected offeror. The GAO disagreed, finding that the regulation limited such negotiations “to matters that would have no impact on the award decision and
which do not prejudice the competitive interests or the rights of other offerors,” unlike the situation here. Priorities One Servs., 2002 CPD 79, at 6 n.8.

73. 1d. at 4. The protestor had also challenged the award on the grounds that the NIAID failed to conduct a reasonable cost-realism analysis. The GAO agreed and

sustained the protest on this basisas well. 1d.

74. Comp. Gen. B-289902, May 8, 2002, 2002 CPD 1 82.
75. 1d. at 1-2.

76. Id. at 3.

77. 1d.
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In its protest, eMind claimed that the IRS should have con-
sidered the course descriptions it had submitted via E-mail,
arguing that this information was “an allowable clarification of
its proposal since the course descriptions were taken directly
from its website and were not developed or modified after the
proposal closing date.”® The GAO disagreed. Referencing the
FAR’s definition of “clarifications,”8! the GAO firmly stated
that clarifications “may not be used to furnish information
required to determine the technical acceptability of a pro-
posal.”8 Because agencies can only evaluate offers based on
the information actually provided in a proposal, the GAO
rejected eMind's suggestion that the IRS was somehow put on
notice of its capabilities because its course descriptionswere on
its Web site. Furthermore, there was nothing in eMind’s pro-
posal suggesting that the Web site course descriptions were
incorporated by reference.®

GAO Finds Unequal Treatment in Past Performance Trade-Off
Decision

In late 2001, the GAO found an award decision unreason-
able, based on the agency’s unequal treatment in assessing the
past performance of the protestor and the awardee. In Myers
Investigative & Security Services, Inc.,® the protestor chal-
lenged the award of a General Services Administration (GSA)
ten-month interim contract® for security guard services to
Industrial Loss Prevention, Inc. (ILP). The RFP contemplated
the award on a “best value to the Government” basis and
included “past performance” as one of two technica factors
that, when combined, were more important than price® Con-

78. Id.

79. Id. at 4.

80. Id.

cerning past performance, the RFP required offerors to submit
references for all current security guard service contracts as
well as for any similarly sized contracts performed within the
previous five years. The RFP also provided that such informa-
tion and any other past performance information known to the
agency would form the basis for the agency’s evaluation.?”

Assessing the past performance of al offerors, the Source
Selection Technical Evaluation Board (SSTEB) gave ILP the
highest past performance ranking, while Myers Investigative
and Security Services, Inc. (Myers) received the third-highest
rating. Although ILP had the third-highest priced proposal and
Myers had the lowest overall price, the SSTEB recommended
award to ILP based on its superior past performance.®® Myers
protested, arguing that the agency’s past performance evalua-
tion was unreasonable and unfair.®

The GAO agreed with Myers, sustaining the protest and
finding several problems in the past performance evaluation
and selection procedures. First, the underlying reference
responses failed to support numerous conclusions in the
SSTEB Report.*® Second, the source selection decision varied
from the evaluation scheme contemplated in the RFP. Specifi-
cally, while the RFP advised offerors that the agency would
consider any information on any guard services performed in
the past five years, that information “ played no discernablerole
inthe selection decision.”®! Instead, the SSTEB’s selection rec-
ommendation considered only information from Myers's and
ILP's prior contracts with the GSA. Finally, and most impor-
tantly, the GA O found that the SSTEB's past performance eval-
uation treated Myers and ILP unequally, given the similarities

81. FAR, supra note 39, at 15.306(a)(1) (defining clarifications as “limited exchanges, between the Government and offerors, that may occur when award without

discussions is contemplated”).

82. eMind, 2002 CPD 1 82, at 5.

83. Id. (referencing Microcosm, Inc., Comp. Gen. B-277326, Sept. 30, 1997, 97-2 CPD 1133, at 6-7).

84. Comp. Gen. B-288468, Nov. 8, 2001, 2001 CPD { 189.

85. The ten-month interim contract at issue was a “stopgap” contract to alow the GSA to take corrective action on the award of afive-year statewide contract for
security guard services, which was to replace the previous five-year contract performed by the protestor. 1d. at 2. A thirty-day “stopgap” contract, performed by the
protestor, and a sixty-day interim contract, performed by ILP, preceded the ten-month interim contract that was the subject of this protest. Id.

86. Id. (referencing RFP sections F-3 and M-2).
87. Id.

88. Id. at 3.

89. Id. at 4.

90. Id. at 5.

91. Id.at 7.
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in the underlying information upon which the agency ulti-
mately based its conclusions.®? For example, while each firm
had a similar number of complaints about tardy guards and
guards abandoning their posts, the GSA ranked Myers's past
performance significantly lower than ILP's.%® Given this
unequal treatment, and in light of the other problemsidentified,
the GAO found the evaluation unreasonable and sustained the
protest.®

Contractor with Relevant Past Performance That Is
Unavailable Gets “ Neutral” Rating

In Chicataw Construction, Inc.,®* the GAO approved the
contracting officer’s decision to give a “neutral” rating to an
offeror that had some past performance information, but not as
much as the solicitation requested. The GSA had sought offers
for the replacement of a cooling tower in a federal building.
The solicitation advised that the award would be on a “best
value” basis, considering price and past performance. It stated
that the two factors were about equal in weight, but that as pro-
posals became more equal in past performance, the agency
would give price greater weight. Concerning past performance,
the GSA apparently wanted a minimum of three references for
work completed as a prime contractor within the previous five
years.®

Chicataw Construction, Inc. (Chicataw) submitted five ref-
erences with its proposal, but the GSA only scored two of the
references provided. The contracting officer excluded two of
the references because one was too stale and the other was for
work as a subcontractor. The contracting officer did not con-
sider the third reference because the contracting officer was
unable to make contact with the reference, despite repeated
attempts. The agency scored Chicataw’s other two references
at 4.75 and 3.5 on afive-point scale. Because the solicitation

92. Id.

93. Id. at 7-8.

required a minimum of three references and Chicataw did not
identify an additional reference, the contracting officer aver-
aged the two ratings with a third score of zero, resulting in an
overall past performance score of 2.75.% Although Chicataw
offered the lowest overal price, the contracting officer deter-
mined that it did not offer the “best value” to the government
given itssignificantly lower past performance rating.®

In a supplemental report following Chicataw’s initial pro-
test, the GSA recognized errors in the evaluation process and
recal culated Chicataw’s past performance rating, substituting a
“neutral” rating of 2.5 for the previous score of zero. This
resulted in anew overall average of 3.58 for Chicataw.®® Nev-
ertheless, the contracting officer determined that the original
awardee, Hammond Corporation, represented the “best value”
to the government, based on its slightly higher price but signif-
icantly higher past performance rating of 4.96.1%

Challenging the agency’s eval uation of its past performance,
Chicataw argued that the GSA violated FAR section
15.305(a)(2)(iv)* by initially giving it a zero rating for the
unavailable project reference. Whilethe GAO stated that it was
“not entirely clear” whether FAR section 15.305(a)(2)(iv)
applied in a case where the protestor had provided some—but
not all—the past performance information requested, the GAO
disagreed with Chicataw’s contention. The GAO found noth-
ing “unreasonable” in the GSA’s use of this principle when it
recalculated Chicataw’s past performance rating using a “neu-
tral” rating of 2.5 for the unavailable reference.1%?

Chicataw further asserted that the GAO should give “little
deference” to the agency’s revised evaluation under the Boeing
Skorsky Aircraft Supporti® line of cases.!® Contrasting the
agency’s reevaluation here with that in Boeing Skorsky, the
GAO held that the GSA’s reevaluation was “less a matter of
judgment, and more a matter of mathematics.”'® Here, the

94. 1d. a 9. The GAO recommended that the agency reopen evaluation of proposals, prepare a new evaluation report, and make a new source selection decision,

“taking care to explain any benefits associated with the tradeoff decision.” Id. at 11.

95. Comp. Gen. B-289592, B-289592.2, Mar. 20, 2002, 2002 CPD { 62.

96. Id. at 1-2. The solicitation contained conflicting provisions regarding past performance. One section required at least three references, but no more than six;

another section required a minimum of six references. Id. at 2.
97. Id. a 3.

98. Id. at 4.

99. Id. at 4-5.

100. Id. at 5.

101. Id. “Inthe cases of an offeror without arecord of relevant past performance or for whom information is not available, the offeror may not be evaluated favorably

or unfavorably on past performance.” See FAR, supra note 39, at 15.305(a)(2)(iv).

102. Chicataw Constr., 2002 CPD 1 62, at 5.
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agency properly determined that the initial zero rating was
inappropriate, assigned a “neutral” rating for the unavailable
reference, and then recalculated the average past performance
score—"a straightforward computation that raises fewer con-
cerns than when we might have when an agency is revisiting
matters that are entirely discretionary.” 1%

Be Careful How You Evaluate

In Gemmo Impianti SpA,X%” the GAO sustained a protest
when it found material defectsin the agency’sevaluation of two
of the solicitation’s three technical factors, aswell asan errone-
ous assumption concerning the differencein price between pro-
posals during the cost-technical tradeoff analysis.’® Under the
terms of the RFP, the Navy contemplated award of a contract
for various installation services in Naples, Italy, based on a
“best value determination.”'® The RFP also listed three tech-
nical factors—past performance, corporate capability, and
quality control—which when combined were of equal impor-
tanceto price. After evaluating the proposals, the source selec-
tion board (SSB) summarized the evaluation team’s findings.
The SSB noted the extensive experience of Penaullie Italia SpA
(Penaullie) and the “superior” ratings it received from refer-
ences, including two based on major contracts in Paris,
France.®'® Additionally, the SSB noted that Penauill€’'s pro-
posal included a “highly detailed” quality control plan and
increased staffing, compared to the protestor’s plan, which
“appear[ed] minimal.”*** The SSB assigned a quantitative
value to the benefit of Penaullie’s increased staffing and sub-
tracted the cost of the additional staffing from the price differ-
ence between the higher priced Penuallie proposal and that of

the protestor. Based on this analysis, the SSB determined that
the actual price difference between the two proposals was only
“marginal,” and concluded that Penaullie’s “ superior” proposal
represented the best value to the government. '

The GAO agreed with the protestor that the evaluation and
source selection decision were unreasonable and unfair. First,
under the past performance factor, the GAO found the Navy
improperly credited Penauille with performance of the two
Paris contracts, when in fact it had been performed by a differ-
ent corporate entity of a shared corporate parent.* In deter-
mining whether to attribute such past performance, the GAO
stated the “affiliation” is not the only consideration, “but also
the nature and extent of the relationship between the two—in
particular, whether the proposal demonstrates that the work-
force, management, facilities, or other resources of the affiliate
may affect contract performance by the offeror.”** While
Penauille claimed that it shared top-level management person-
nel with its affiliate, its proposal made no mention of the per-
sonnel involvement on the contract and thus provided no basis
for the Navy to consider the affiliate’s past performance.!'®

The GAO also took issue with the agency’s evaluation of the
quality control factor. While the GAO agreed that Penaullie
proposed using twice the number of quality control personnel
as the protestor, it found that Penaullie’s representatives
devoted only fifty percent of their time to quality control, while
the protestor’s quality control representatives generally worked
full-time. Thus, the actual difference in total labor hours was
far less significant than the agency’s assessment had
reflected.®® Finally, the GAO found the agency’s calculation
deducting the salaries of the increased number of quality con-

103. Comp. Gen. B-277263.2, B-277263.3, Sept. 29, 1997, 97-2 CPD 1 91, at 15 (stating the GAQO's skepticism of agency reevaluations prepared in response to
protests because they have been “prepared in the heat of an adversarial process’ and “may not represent the fair and considered judgment of the agency, which isa

prerequisite of arational evaluation and source selection process”).

104. Chicataw Constr., 2002 CPD 1 62, at 7.

105. Id. at §; cf. Postscript V: Past Performance Evaluations, 16 Nas+ & Cisinic Rep. 7, 134 (2002) (concluding that the GA O endorsed a technique that represented
“abysmally bad mathematics,” and arguing that FAR section 15.305(a)(2)(iv) applies to offers as a whole rather than single contracts).

106. Chicataw Constr., 2002 CPD 1 62, at 8.

107. Comp. Gen. B-290427, Aug. 9, 2002, 2002 CPD { 146.

108. Id. at 5-6.

109. Id. at 1.

110. Id. at 3 (citing the Agency Report, Tab 9, Final SSB Report, at 14-16).
111. Id. (citing the Agency Report, Tab 9, Final SSB Report, at 16-18).
112. Id.

113. Id. at 4.

114. Id. (citing Perini/Jones, Joint Venture, Comp. Gen., B-285906, Nov. 1, 2000, 2002 CPD 1 68, at 4-5; ST Aerospace Engines Pte. Ltd., B-275725, Mar. 19, 1997,

97-1 CPD 161, at 3).

115. Id.
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trol representatives under Penaullie’s proposal to be “defec-
tive”” Because Penauille did not propose to provide quality
control at no cost, there was no basis to deduct such costs to
determine that the protestor’s price was “only marginally”
lower than Penaullie's.1t8

Generalized Conclusions Are Not Enough; Give Some Analysis

In Johnson Controls World Services, Inc.,2'° the protestor
successfully challenged a “best value” award decision where
the agency failed to provide adequate information and analysis
in its contemporaneous source selection decision and in a post-
protest amendment to the decision. In Johnson Controls, the
National Aeronautics and Space Administration (NASA)
issued an RFP for a variety of support services at the Johnson
Space Center. The RFP provided two non-cost factors—mis-
sion suitability and past performance—which, when combined,
were about equal to cost.'®

Following discussions and the receipt of fina proposals, the
source evaluation board’'s (SEB) final evaluation scored the
protestor’s proposal “significantly higher” than the eventual
awardee, DynCorp Technical Services, Ltd. (DynCorp), but at
a “somewhat higher probable cost/price.”** Focusing prima-
rily on cogt, the SEB’s final report contained “no comparative
analysis of offerors relative strengths” under the non-cost fac-
tors.2 Similarly, when briefing the source selection authority
(SSA), the SEB’s charts contained no comparative analysis, nor
wasthere any additional evidence of the contents or discussions

116. Id. at 5-6.

117. 1d. at 6.

of the meeting. The SSA's source selection document merely
concluded “without elaboration” that DynCorp’s proposal rep-
resented the “best value” to the government, as there were no
“discernable benefits’ in the other proposals that outweighed
DynCorp’s “significant advantage” in lower cost.!*® The
agency awarded the contract to DynCorp; Johnson Controls
Worldwide Services (JCWS) protested. In responseto thisini-
tial protest, NASA recognized that it had not recorded the “ con-
temporaneous inquiries, judgments, tradeoffs and reasons” for
the SSA's decision and filed an “addendum” to correct the
omissions.'

The GAO, inreviewing whether the SSA’'s decision was rea-
sonable, consistent with the RFP's eval uation criteria, and ade-
quately documented,’® stated that the SSA’s contemporaneous
documentation was “devoid of any substantive consideration as
to whether JCWS's proposal was a better value to the govern-
ment than DynCorp’s lower-rated, lower-priced proposal.” 1%
The SSA's “generalized statements’ that there were “no dis-
cernable benefits’ in other proposals that outweighed the “sig-
nificant advantage” of DynCorp’slower-rated and lower-priced
proposal “fall far short of the requirement to justify cost/techni-
cal tradeoff decisions.” %

Even after “giving full consideration” to NASA’s post-pro-
test “addendum” to the SSA’s decision,'® the GAO still con-
cluded that there was “insufficient information and analysisin
the record for [the GAQO] to determine that the award selection
was reasonable.”?° Citing the SSA's “reliance on an overly
mechanistic methodology” when comparing past performance,

118. Id. Finding “asubstantial chance for [the protestor] to receive the award under a reasonable evaluation,” the GAO concluded that the Navy’s errors prejudiced
the protestor and recommended that the “Navy reopen discussionsif necessary, request and eval uate revised proposal s, and make anew source selection decision.” Id.

119. Comp. Gen. B-289942, B-289942.2, May 24, 2002, 2002 CPD 1 88.
120. Id. at 1-2.

121. Id. at 3.

122. Id.

123. Id. at 4.

124, 1d. (citing aNASA legal memorandum).

125. 1d. at 6 (citing AIU North America, Inc., Comp. Gen. B-283743.2, Feb. 16, 2000, 2000 CPD 1 39, at 7-8).

126. Id. at 6-7.

127. 1d. at 7 (citing TRW, Inc., Comp. Gen. B-234558, June 21, 1989, 89-1 CPD 1584, at 5).

128. 1d. The GAO noted the generd rule that, although it considers the entire record when reviewing the reasonableness of an agency’s award decision, it gives
“greater weight to contemporaneous material s rather than judgments made in response to protest contentions.” 1d. (citing Beacon Auto Parts, Comp. Gen. B-287483,

June 13, 2001, 2001 CPD 1 116, at 6).

129. Id. (citing Beacon Auto Parts, 2001 CPD 1 116, at 7-8; Satellite Servs., Inc., Comp. Gen. B-286508, B-286508.2, Jan. 18, 2001, 2001 CPD 1 30, at 9-11; AlU

North America, 2000 CPD { 39, at 7-11).
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the GAO stated that “his failure to consider the qualitative dif-
ferences’ between the proposalsand “ hisfailureto explain why
he found no risk in awarding to DynCorp” despite the SEB’s
risk assessment concerning a DynCorp subcontractor, was an
unreasonable “ conclusion of equivalence.”*¥®

Don't Be “ Mechanical” with Trade-Off Decisions, Either

In Shumaker Trucking & Excavating Contractors, Inc., the
GAO sustained another protest, finding that the agency’s award
decision was unreasonable where the “agency mechanically
applied the solicitation’s eval uation methodology.”*3* The U.S.
Department of Agriculture’'s (USDA) solicitation for the con-
solidation and capping of minewaste on aMontanareclamation
project established four technical factors of varying impor-
tance, which, when combined, were equal to price in impor-
tance. The RFP further provided that the award would be made
to the offeror “*(1) whose proposal is technically acceptable;
and (2) whose technical/cost relationship is the most advanta-
geous to the Government.’” 132

Although URS Group's (URS) proposa was for $400,000
more than the protestor’s offer, the technical evaluation panel
(TEP) and the contracting officer recommended award to URS,
“concluding the difference in technical scores between URS
and Shumaker justified the higher price.”*** The SSA adopted
the contracting officer’s recommendation without additional

comment.’* Shumaker protested the award, challenging the
adequacy of the agency’s explanation of its cost-technical
trade-off decision.'®

While the RFP correctly stated the standard for the cost-
technical trade off decision,** the GAO found that the agency’s
“focal point” in its cost-technical trade-off analysis®” was
“URS's higher technical point score, without discussing what,
if anything, the spread between the technical scores. . . actually
signified.”1% Moreover, there was no analysis comparing the
advantagesin URS's proposal to those of Shumaker’s proposal,
or consideration of “why any advantages of URS's proposal
were worth the approximately $400,000 higher price.”*® Stat-
ing again that “point scores are but guides to intelligent deci-
sion making,”4° the GAO found the agency’s cost-technical
trade off decision “inadequate . . . because its mechanical com-
parison of the offerors’ point scores was not a valid substitute
for a qualitative assessment of the technical differences. . . so
as to determine whether URS's technical superiority justified
the price premium involved.” ¥4

SSAs May Disagree with Evaluator Conclusions. . . Just Be
Reasonable About It

While SSAs may disagree with evaluators' conclusions,#?
they must still be reasonable when doing so, and ensure that
they adequately support their source selection decisions. In

130. Id. at 12. The GAO sustained the protest and recommended that NASA “make a new source selection decision containing a sufficient and documented compar-

ative anadysis of the proposals and the rationale for any cost/technical tradeoffs.” Id.

131. Comp. Gen. B-290732, Sept. 25, 2002, 2002 CPD 1 169.
132. 1d. at 2 (quoting RFP, section M-1).
133. Id.

134. Id. a2 n.4.

135. Id. at 3. Shumaker also argued that the agency improperly evaluated its technical proposal. 1d. The GAO disagreed, finding that the record supported the

agency’stechnical evaluation. 1d. at 6.

136. Id. at 6. Describing the “best value” award decision-making process, the RFP stated that “[t] he critical factor in making any cost/technical trade-offsis not the
spread between the technical ratings, but rather the significance of that difference.” 1d. (quoting RFP, section M-1).

137. Id. at 7. The contracting officer and the TEP concluded that the difference of about $400,000 was “justified;” they highlighted URS's 44% advantage in overall
technical rating when compared to Shumaker, including a 100% difference in the “important aspect” of “technical approach,” and found that URS's proposed cost
was below the government estimate. Id. (citing the Agency Report, Tab D, Memorandum of Negotiation, at 2).

138. Id. at 7-8.

139. Id. at 8.

140. 1d. (citing Ready Transp., Inc., Comp. Gen. B-285283.3, B-285283.4, May 8, 2001 CPD 190, at 12).

141. 1d. (citing Opti-Lite Optical, Comp. Gen. B-281693, Mar. 22, 1999, 99-1 CPD {61, at 5).

142. While the provisions at FAR section 15.303 suggest that the source selection decision is made by a single person, some noted government contract experts
“believe the source selection decision isateamdecision, and . . . that isasit should be.” Ralph C. Nash & John Cibinic, The Source Selection Decision: Who Makes
1t?, 16 NasH & Cisinic Rep. 5 (2002). Compare this to the approach in the Army Federal Acquisition Regulations Supplement (AFARS): “The SSA shall not receive
arecommendation from any individua or body as to whom shall receive the award and additionally shall not receive arank order or order of merit list pertaining to
the offers being evaluated.” U.S. DeP'T oF ARMY, ARMY FEDERAL AcquisiTioN Rec. Supp. 5115.101 (Jan. 2002).
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DynCorp International LLC,® the U.S. Army Corps of Engi-
neers issued an RFP for base operation support services at
Camp As Sayliyah, Qatar. The solicitation informed potential
offerors that the agency would award based on the “ best value”
to the government, considering price and non-price related fac-
tors.** Thetechnical evaluation team (TET) and the cost eval-
uation team (CET) reviewed the proposals. Both identified
concerns about the proposal of the eventual awardee, ITT Fed-
eral Services International Corporation (ITT). The TET was
primarily concerned with ITT's proposed staffing levels and
identified a performance risk based on ITT’s plan to expand its
workforce only after contract award.’*® The CET also had con-
cerns about ITT's proposed staffing levels, and found ITT's
cost proposal information incomplete.’*s After receiving the
TET and CET reports, the SSA disagreed with certain conclu-
sions of the evaluators and determined that ITT's proposal rep-
resented the best overall value to the government.#

The protestor challenged the SSA’s decision as unreason-
able; the GAO agreed. Reviewing the SSA’s decision for rea-
sonableness, consistency with the evaluation factors, and
adequacy of documentation,*® the GAO found that the record
provided no support for “ questioning the weaknesses identified
by the TET (and CET) relating to the adequacy of ITT's pro-
posed staffing.”*® The GAO also failed to see any reasonable
basis for “discounting” the performance risks the TET identi-
fied, or the CET’s determination that ITT’s cost proposal infor-
mation was incomplete.®®® The GAO also found that the SSA
engaged in “disparate treatment” by assigning a “high-perfor-

143. Comp. Gen. B-289863, B-289863.2, May 13, 2002, 2002 CPD { 83.

mance risk” rating to the protestor’s cost proposal based on low
proposed hourly labor rates, but did not do the same for ITT,
which proposed similarly low labor rates.*>

Don't Forget About Cost/Price

In A&D Fire Protection Inc. (A&D Fire Protection 1),%52 the
GAO reminded all agenciesto consider cost or priceto the gov-
ernment when they evaluate competitive proposals. In A&D
Fire Protection |, the Department of Veterans Affairs (VA)
issued an RFP for design and construction services at the
National Cemetery in San Diego, California. The RFP listed
four evaluation factors in descending order of importance;
price, construction management experience, past performance,
and schedule. Of the six offersthe VA received, A& D Fire Pro-
tection Inc. (A& D) offered the lowest overall price.> The VA,
however, eliminated A&D’s proposal from the competition
without further consideration because the agency determined
that it was not “ sufficiently technically capable to perform the
project.”1** The GAO opinion stated that every RFP must
include cost or price to the government, and that agencies must
always consider cost or price when evaluating proposals. The
GAO added that “the elimination of technically acceptable pro-
posalswithout meaningful consideration of priceisinconsistent
with the agency’s obligation to evaluate proposals under all of
the solicitation’s criteria, including price.”

144. 1d. at 2. The non-cost factors included management capability, technical capability, experience, and past performance. Because the agency also contemplated
a cost reimbursement contract, it notified the offerors that proposals “would be evaluated to determine cost reasonableness, cost realism, and completeness of the
costs.” 1d. The agency would then assign arisk rating based on the cost and technical evaluations. 1d.

145. Id. at 2-3.

146. Id. at 3.

147. 1d. at 4. The SSA concluded that the protestor’s proposal “should have been assigned weaknesses in the area of subcontracting” and a performance risk “based
on her conclusion that [the protestor’s] low labor rates could result in cost growth over the course of the contract.” 1d. The SSA also discounted several of the weak-
nesses identified by the TET and CET in ITT's proposal. 1d. (referencing the agency’s source sel ection documents).

148. 1d. (citing AIU North America, Inc., Comp. Gen. B-283743.2, Feb. 16, 2000, 2000 CPD 1 39, at 7-8).

149. Id. at 5.

150. Id. at 6.

151. Id. at 10. The GAO sustained DynCorp’s protest and recommended that the agency amend the RPF to clarify its data requirements, obtain revised proposals,
and eva uate the proposal s consistent with its opinion before making a new source selection decision. Id. at 11.

152. Comp. Gen. B-288852, Dec. 12, 2001, 2001 CPD { 201.

153. Id. at 1-2.

154. Id. at 3 (quoting the Agency Report). Noting that the VA appeared to suggest that A& D’s proposal was not “technically acceptable,” the GAO stated that the
contemporaneous eval uation documentation contradicted any such suggestion, and that its own review of the record indicated otherwise. Id. at 3 n.2.

155. 1d. (referencing Kathpa Tech., Computer & Hi-Tech Mgmt., Inc., Comp. Gen. B-283137.3, Dec. 30, 1999, 2000 CPD 1 6, at 9, 12).
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If at First You Don't Succeed, Try Again . . . and Then Again

The VA followed the GAO’s recommendation in A&D Fire
Protection |, and conducted a new cost-technical tradeoff anal-
ysisin accordance with the terms of the RFP. The VA'sresuilts,
however, were much the same. In A&D Fire Protection Inc.
(A&D Fire Protection I1),'¢ the VA determined that the pro-
posal of the original awardee, Stronghold Engineering, Inc.
(Stronghold), represented the “best value” to the government
because cost savings associated with Stronghold’s technical
advantages offset A& D’s price advantage.’™> More specifically,
the VA concluded that Stronghold’'s proposal intended to
shorten the completion schedule for the project by up to sixty-
five days, which the VA determined would result in significant

156. Comp. Gen. B-288852.2, May 2, 2002, 2002 CPD 1 74.

157. Id. at 4.

cost savings to the agency. A&D once again challenged the
VA's decision, asserting that Stronghold offered “no commit-
ment,” but only an “attempt” to complete the project in less
time than the solicitation required.*® The GAO again agreed
with A&D, finding that the VA erroneously concluded that
Stronghold offered a shorter performance schedule. Reviewing
the language of Stronghold’s proposal, the GAO sustained the
protest, determining that “ Stronghold's ‘intention’ and ‘ belief’
that it could complete the contract work sooner than the mini-
mum 420-day completion schedule required by the RFP is not
the contractual commitment that the solicitation required to
receive additional evaluation credit for an accelerated
schedule.”*®* Magjor Huyser.

158. Id. The cemetery’slack of spaceswas costing the VA $2500 per day to store remains until it could bury them. Using thisfigure, the VA calculated that Strong-
hold’s shorter completion time represented savings of $162,500 to the agency. Id. The agency also determined that Stronghold’s record of “*efficiently performing
the project to avoid the least amount of disruption in the project’s surrounding environment’” represented additional cost savings. Id. (quoting the Agency Report,

Tab W, Cost/Technical Tradeoff Reevaluation of Offers (Jan. 7, 2002)).

159. Id. at 5. A&D aso challenged the propriety of the VA's decision to allow Stronghold to continue contract performance after the initial protest filing. Id. at 6.
While the VA project manager drafted a justification memorandum for continued performance based on urgent and compelling circumstances, higher headquarters
lost the memorandum. Thus, no appropriate authority had signed the memorandum, and no one provided it to the GAO, as required under the Competition in Con-
tracting Act of 1984. Id. at 6-7 (citing 31 U.S.C. § 3553(d)(3)(C) (2000)). Accordingly, the GAO recommended that the VA direct Stronghold to discontinue perfor-
mance until the VA reevaluated the proposals and performed a new cost-technical tradeoff, consistent with the RFP'sterms. Id. at 7.
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Simplified Acquisitions
Threshold Raised in Defense Against Terrorism

On 30 August 2002, the Civilian Agency Acquisition Coun-
cil (CAAC) and the Defense Acquisition Regulations Council
(DARC) issued an interim rule increasing the micro-purchase
threshold and the simplified acquisition thresholds for anti-ter-
rorist defense procurements.t The rule applies to acquisitions
for fiscal years 2002 and 2003. The micro-purchase threshold
for Department of Defense (DOD) acquisitions of supplies or
services to facilitate the defense against terrorism or biological
or chemical attack against the United States increased to
$15,000.2 The threshold for simplified acquisitions in support
of contingency operations in the United States has increased to
$250,000, and the threshold for acquisitions in support of con-
tingency operations outside the United States has increased to
$500,000.% The new regulationstreat DOD-related acquisitions
for biotechnology supplies or services for anti-terrorism
defense as commercial item procurements.* Agencies purchas-
ing supplies or services using this authority must establish a
clear and direct relationship between the purchase and the
defense against terrorism or biological or chemical attack.®

Smplelsas Smple Does

Last year's Year in Review discussed the requirement to
“play fair when conducting a ssmplified acquisition that ooks
like a negotiated procurement.”® The Comptroller General has
since sustained three simplified acquisition procurement pro-
tests because agencies failed to evaluate the requests for quota-
tions (RFQ) fairly. In Kathryn Huddleston and Associates
(KHA),” the Army Corps of Engineers (the Corps) issued an
RFQ for an instruction course for teachers. The RFQ indicated
that the commercial item procurement would use simplified
acquisition procedures under Federal Acquisition Regulation
(FAR) part 13.82  The solicitation required two instructors for
each session. The RFQ required two hundred hours of teaching
experience during the previousfive yearsfor the lead instructor
and one hundred hours of teaching experience during the previ-
ous three years for the assistant instructor. An amendment
listed three evaluation criteria: teaching experience, educa-
tional qualifications, and price.® The RFQ indicated that teach-
ing experience and educational qualifications were of equal
importance and that price was significantly less important than
the other two factors.’® The Corps included only ACT II's
quote in the competitive range.* Although ACT II's quote
failed to meet the minimum solicitation requirements, the
Corps allowed ACT 11 to correct this deficiency during
discussions.’? KHA challenged the evaluation of its quote, and
the General Accounting Office (GAO) sustained the protest.

1. Temporary Emergency Procurement Authority, 67 Fed. Reg. 56,120 (Aug. 30, 2002) (to be codified at 48 C.F.R. pts. 2, 12, 13, 19, 25, and 48).

2. 67 Fed Reg. at 56,121 (amending 48 C.F.R. pt. 2). This change does not apply to construction subject to the Davis-Bacon Act. The previous micro-purchase

threshold was $2500. 48 C.FR. pt. 2 (2002).

3. 1d. The simplified acquisition threshold was $100,000. For purchases in support of a contingency operation outside the United States, however, the simplified

acquisition threshold was $200,000. 48 C.F.R. pt. 2.
4. Id. (amending 48 C.ER. pt. 12).

5. Id. (amending 48 C.F.R. pt. 48).

6. Major John Siemietkowski, et a., Contract and Fiscal Law Developments of 2001—The Year in Review, ArRmy Law., Jan./Feb. 2002, at 29-30.

7. Comp. Gen. B-289453, Mar. 11, 2002, 2002 CPD { 57.

8. Id. at 2. GENERAL SERvS. ADMIN. ET AL., FED. AcquisiTioN Rea. pt. 13 (July 2002) [hereinafter FAR].

9. Kathryn Huddleston, 2002 CPD 157, at 3. KHA alleged that it did not receive the amendment prior to submitting its quote. A Corps of Engineers contract spe-
cialist claimed that, “to the best of hisrecollection,” the Corpsinformed KHA that it would post solicitation changes on the Corps electronic bulletin board. The GAO

sustained the protest without reaching thisissue. Id. at 7.
10. Id. Aninformal technical evaluation board evaluated the quotes. 1d.

11. Id. at 5.

12. 1d. at 4. “[The ACT |l quote] contained inconsistencies in the amount of experience claimed, did not show the proposed instructors had the required amount of
experience, and did not identify for each course section which instructors would be lead and assistant instructors.” Id. The Corps aleged that KHA’s quote could not

be cured with clarifications or discussions. Id. at 5.
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The GAO found that the Corps acted unreasonably when it
excluded KHA's quote from the competitive range, and that the
Corps “failed to treat the two firms fairly and equally with
respect to conducting discussions.”** The exclusion of KHA's
guote from the competitive range was also unreasonable
because KHA's quote and ACT II's quote contained similar
deficiencies.** The Corps was unable to convince the GAO
that KHA’s quote could not be cured with discussions.’® In
addition, because KHA's quote was lower than ACT |1's quote
and received a higher adjectival rating on an equally important
evaluation criterion—educational qualifications—the GAO
found no basis for the government’s argument that “KHA's
quote had no realistic prospect of receiving the award.”* The
GAQO, therefore, “recommended the Corps conduct a new
source selection decision.” Y’

In Elemantar Americas, Inc. (Elementar),?® the U.S. Forest
Service, using simplified procedures, issued an RFQ for acom-
bustion nitrogen-carbon analyzer. The RFQ requested a brand-
name or equal product.’® The solicitation failed to list any
salient characteristics or minimum requirements, but indicated
that quotes should contain technical descriptions sufficiently
detailed to evaluate compliance® The RFQ allowed bidders
to provide thisinformation through avariety of sources, includ-
ing product literature. The Forest Service received a quote

from Elantech for a brand-name product and a quote from Ele-
mentar for a lower-priced “equal” product.? The Forest Ser-
vice determined that Elementar’s product failed to analyze
samples in sufficient time to meet the Forest Service's
requirement.??> The Forest Service decided that Elementar’s
product was not equal and awarded the contract to Elantech.z
Elementar protested the Forest Service's evaluation.?

The GAO held that “the Forest Service is precluded from
rejecting a quote offering an equal product for noncompliance
with some performance or design feature, unless the offered
item is significantly different from the brand-name product.” %
While the Forest Service argued that Elementar’s product failed
to analyze samples in the required two and a half minutes, it
could not establish that Elantech’s product could meet this
requirement, either.?® The descriptive literature for both prod-
ucts suggested that their analysis times were comparable.?”
Elementar’s descriptive literature addressed the deficiencies
alleged by the Forest Service; the record did not establish that
Elementar’s product deviated significantly from the brand-
name product. Therefore, even though this was a simplified
acquisition, GAO held that the Forest Service “did not reason-
ably consider the descriptive literature or reasonably evaluate
Elementar’s quote.” %

13. I1d. at 7. The GAO acknowledged that “athough an agency is not required to establish a competitive range or conduct discussions under simplified acquisition
procedures, . . . where an agency avails itself of these negotiated procurement procedures, the agency should fairly and reasonably treat quoters in establishing the
competitive range and conducting discussions.” Id. at 6.

14. 1d. at 6. KHA’s quote failed to demonstrate the relevant required experience; the assistant instructor did not meet the three-year experience requirement. 1d. at 4.

15. 1d. at 7. The Corpswasalso unableto rebut “KHA’s statements that it could provide further information or revise its quote such that it would become acceptable.”
Id.

16. Id. ACT Il received ahigher adjectival rating than KHA under teaching experience; however, “KHA received a higher adjectival rating under the equally impor-
tant educational qualifications factor and quoted alower pricethan ACT 11.” 1d.

17. The GAO recommended that the Corps “include KHA in the competitive range, conduct discussionswith KHA and ACT |1, and request revised quotes.” 1d. at 7.
18. Comp. Gen. B-289115, Jan. 11, 2002, 2002 CPD 1 20.

19. Id. at 1. The RFQ stated that the product was a commercid item. Id.

20. Id. at 2.

21. 1d. Elantech’s quoted price was $32,675; Elementar’s quoted price was $28,200. Id.

22. 1d. at 3. The Forest Service claimed that Elementar’s product failed to analyze samplesin sufficient time to meet the agency’s yearly analysis requirements. The
Forest Service argued that Elantech’s product could analyze samples in two and a half minutes, but the literature indicted that the analysis time was less than five
minutes. The Forest Service claimed that a discussion with an Elementar representative seven months before the solicitation noti ce reveal ed that the Elementar product
anayzed samplesin ten minutes. Elementar alleged that its product could analyze samplesin four to six minutes. Id.

23.1d. at 2.

24. 1d.

25. 1d. (citing Access Logic, Inc., Comp. Gen. B-274748, B-274748.2, Jan. 3, 1997, 97-1 CPD 1 36, at 3-6). Id.

26. Elementar Americas, 2002 CPD 1 20, at 3. The Forest Service argued that the analysis time associated with processing samples was the primary reason Elemen-
tar’s product was not equal. 1d.

27. 1d. The GAO determined that Elantech’s “less than five minutes” was comparable to Elementar’s “four to six minutes.” 1d.
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In Sonetronics, Inc.,?® UNICOR,® issued an RFQ for 30,000
military radio handsets. The RFQ indicated that the award
would be based on “best value,” considering past performance,
technical factors, and price.®* Price and technical factors were
worth acombined fifty points, and past performance was worth
fifty points. Offerors were required to identify at least three
previous completed contracts.®> Maranatha and Sonetronics
each earned fifty points for past performance, but the agency
used two uncompleted contracts to evaluate Maranatha's past
performance.®® Sonetronics alleged that the agency unreason-
ably evaluated Maranatha's past experience. The GAO sus-
tained the protest because the RFQ stated that the evaluation of
past performance would be based on “completed” contracts.®

unreasonable and failed to comply with the stated evaluation
scheme® Magjor Davis.

Government Purchase Card and Travel Card

During the past year, the General Accounting Office (GAO)
issued a series of stinging audit reports concerning the Govern-
ment Purchase Card and Travel Card Programs.® Daily news-
papers picked up on the most lurid details of these reports.®”
Rather than dwell on individual abuses, however, the GAO
audits focus on “control weaknesses” that leave government
agencies “vulnerable to fraud, waste and abuse.”*

The Sonetronics quote only included one completed contract;
therefore, Sonetronics's perfect score for past performance was

28. Id. a5

29. Comp. Gen. B-289459.2, Mar. 18, 2002, 2002 CPD 1 48.

30. Seegenerally UNICOR Web Site, at www.unicor.gov (last visited Jan. 6, 2003).
31 Id.at 1.

32. Id. Offerscould identify similar federal, state, local, or private contracts. Id.

33. Id. at 3. The Maranatha and Sonetronics bids each received twenty-five technical points. Maranatha's quote of $925,000 received 25 points for price and Son-
etronics's quote of $1,102,500 received 20.96 points for price. 1d.

34. 1d.
35. Id. Under Sonetronics's two uncompleted contracts, it had made no deliveries and had not passed first-article testing. Id.

36. See Gen. Acct. OFr., Rer. No. GAO-03-169, Travel Cards: Control Weaknesses Leave Army Vulnerable to Potential Fraud and Abuse (Oct. 11, 2002); GeN.
Acct. Orr., Rer. No. GAO-03-148T, Travel Cards. Control Weaknesses Leave Navy Vulnerable to Fraud and Abuse (Oct. 8, 2002); Gen. Acct. Orr., Rer. No. GAO-
03-154T, Purchase Cards: Navy Vulnerable to Fraud and Abuse but |s Taking Action to Resolve Control Weaknesses (Oct. 8, 2002) [hereinafter GAO-03-154T]; GeN.
Accr. Orr., Rer. No. GAO-02-1041, Purchase Cards. Navy Is Vulnerable to Fraud and Abuse but I's Taking Action to Resolve Control Weaknesses (Sept. 27, 2002)
[hereinafter GAO-02-1041]; Gen. Acct. Orr., Rer. No. GAO-02-844T, Purchase Cards. Control Weaknesses Leave Army Vulnerable to Fraud, Waste, and Abuse
(July 17, 2002) [hereinafter GAO-02-844T]; Gen. AccT. Orr., Rer. No. GAO-02-863T, Travel Cards: Control Weaknesses Leave Army Vulnerable to Potential Fraud
and Abuse (July 17, 2002) [hereinafter GAO-02-863T]; Gen. AccT. Orr., Rer. No. GAO-02-732, Purchase Cards: Control Weaknesses Leave Army Vulnerable to
Fraud, Waste, and Abuse (June 27, 2002) [hereinafter GAO-02-732]; Gen. AccT. Orr., Rer. No. GAO-02-676T, Government Purchase Cards. Control Weaknesses
Expose Agencies to Fraud and Abuse (May 1, 2002) [hereinafter GAO-02-676T]; Gen. Acct. Orr., Rer. No. GAO-02-506T, Purchase Cards. Continued Control
Weaknesses Leave Two Navy Units Vulnerable to Fraud and Abuse (Mar. 13, 2002) [hereinafter GAO-02-506T]; Gen. Acct. Orr., Rer. No. GAO-02-32, Purchase
Cards: Control Weaknesses Leave Two Navy Units Vulnerable to Fraud and Abuse (Nov. 30, 2001). In addition to the GAO’s findings and criticisms, a Department
of Defense (DOD) Inspector General’s Report indicated that between “FY 1996 and FY 2001, over 300 audit reportsidentified awide range of implementation prob-
lemsin the DOD Purchase Card Program.” U.S. Dep'T oF DereNse INSPECTOR GENERAL, CoNTRoOLS OVER THE DOD PurcHASE CARD ProgRAM, AubiT Rep. No. D-2002-
075 (Mar. 29, 2002).

37. See, eg., David Pace, GAO: Army Credit Cards Go Beyond Call of Duty; Report Claims Rampant Abuses, Cites Lap Dances, CHi. Trie., July 18, 2002, at 11.
The article reported:

Nearly 200 Army personnel used government charge cards to get $38,000 in cash to spend on “lap dancing and other forms of entertainment”
at strip clubs near military bases. . .. [T]he soldiersused their military identification and government travel cardsto obtain the cash from adult
entertainment clubs, which added aten percent fee. The clubsbilled thetravel cards for the full amount as arestaurant charge, the GAO found.
An Army spokesman said he did not know what, if any, disciplinary action had been taken against the 200 individuals. But the GAO said it
found “little evidence of documented disciplinary action against Army personnel who misused the card, or that Army travel program managers
or supervisors were even aware that Army personnel were using their travel cards for personal use.” The GAO report found that government
cards had been used for personal purchases of more than $100,000 for computers and other electronic equipment, $45,000 for cruises, and
$7,373 for closing costs on ahome. In addition, it questioned purchases of fine china, cigars, wine, atrip to Las Vegas, Internet and casino
gambling, and two pictures of Elvis Predey bought at his Graceland mansion in Memphis.

Id.

38. GAO-02-506T, supra note 36; GAO-02-732, supra note 36; GAO-02-863T, supra note 36.
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The GAO audit of the Army’s purchase card program
revealed problems encountered throughout the executive agen-
cies, including lack of formal agency-wide regulation or guid-
ance,® ineffective oversight at various levels,* lack of controls
over issuing and renewing cards,** assigning too many card-
holders per billing official, lack of control over cardholder
spending limits,*? inadequate monitoring of potentially abusive
and questionable transactions,* failure to cancel accounts for
departed cardholders,* and inadequate training.® In addition,
GAO identified four particular “internal control techniques’ the
Army had not effectively implemented: advance approval of
purchases;* independent receiving and acceptance of goods
and services by someone other than the cardholder,*” indepen-
dent approving official review of the cardholder’s statements,*®
and obtaining and providing invoices.*

On 31 July 2002, the Army issued its Government Purchase
Card Standard Operating Procedure (Purchase Card SOP).%°
The Purchase Card SOP sets forth the organizational structure

39. GAO-02-732, supra note 36, at 4.
40. Id. at 16-18.

41. Id. at 13.

42, |d. at 14, 25.

43. |d. at 19-20.

44. 1d. at 20-21.

of the purchase card program.5! It also mandates specific “ span
of control” guidelines limiting the number of accounts per
installation program coordinator to three hundred and the num-
ber of cardholders per hilling official to seven.5? The Purchase
Card SOP requires use of the electronic “ Customer Automated
Reports Environment” and sets specific timelines for cardhol d-
ers to review—and billing officials to certify—monthly state-
ments.>® Certifying officials, usually cardholders’ first line
supervisors, are also pecuniarily liable for illegal, improper, or
incorrect payments due to inaccurate or misleading certifica-
tions.> The Purchase Card SOP also discusses training for
newcardholders and billing officials, refresher training, and
special training for cardholders with authority to make pur-
chases above $2500.% Other topics in the Purchase Card SOP
include property accountability,> surveillance,%” suspected
fraud or abuse,* roles and responsibilities of the key players,*
establishing accounts,® spending thresholds for the different
types of card purchases,®! the “pay and confirm” policy,® pro-

45, 1d. a 18. The Army audit revealed adequate initial training, but inadequate refresher training. 1d.

46. 1d. at 29-31.

47. 1d. at 31-32.

48. Id. at 33-38.

49. Id. at 38.

50. U.S. Der'T oF ARMY, GOVERNMENT PURCHASE CARD STANDARD OPERATING ProceDURE (31 July 2002).

51. Id. a 3-4.

52. 1d. a 5.

53. 1d. a 6-7.

54. Id. at 10.

55. 1d. at 16-17.

56. Id. at 8.

57. Id.

58. Id. at 9.

59. Id. at 11.

60. Id. at 17.

61. Id. at 18.
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hibited items,% purchase card use during contingencies,’ and
convenience checks.® Lieutenant Colonel Benjamin.

62. Id.at 19. The Army’spolicy isto certify an invoice even if the cardholder has not yet received al of theitems on theinvoice. If the cardholder has not received
the item within forty-five days, the cardholder will dispute the transaction. 1d.

63. Id. at 19.
64. 1d. at 21.

65. Id. at 22.
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Contractor Qualifications: Responsibility
A Couple of Follow-Ups

As reported in last year's Year in Review,! in Impresa Con-
struzioni Geom. Domenico Garufi v. United Sates (Impresa),?
the United States Court of Appeals for the Federal Circuit
(CAFC) applied a rational basis standard to judicial review of
contracting officer responsibility determinations.® When the
CAFC applied this standard to the facts of Impresa, however, it
could not assess the reasonableness of the contracting officer’s
determination “ because the contracting officer’s reasoning sup-
porting that determination is not apparent from the record.”*
The CAFC remanded the case to the Court of Federal Claims
(COFC) for adeposition of the contracting officer to determine
specifically “(1) whether the contracting officer, as required by
48 C.F.R. § 9.105-1(a), possessed or obtained information suf-
ficient to decide the integrity and business ethics issue, includ-
ing the issue of control, before making a determination of
responsibility; and (2) on what basis he made the responsibility
determination.”®

On remand, the COFC determined that the “contracting
officer, based on his deposition testimony, . . . failed to conduct
an independent and informed responsibility determination.”®
More specifically, the COFC found that the contracting officer
unreasonably relied on the technical evaluation board's review,
whichwas"limited to checking the master list of debarred firms
and curiously confirming the offeror’s satisfactory performance
on past contracts.”” Additionally, the contracting officer failed
to inquire independently about JVC's responsibility or investi-
gate the terms of the receivership agreement, despite knowing

of an ongoing investigation of bid-rigging at Sigonella and the
Italian court actions against JVC, the apparent awardee.® The
court found that the contracting officer instead “ made assump-
tions about the terms of the receivership agreement, but he did
not himself read it nor did he obtain assistance in reading it.”®
Because the contracting officer “lacked sufficient information
to be in a position to make the assumptions he did and because
he failed to make an affirmative assessment of JVC's responsi-
bility,” the COFC held that the contracting officer failed to con-
duct a reasonable responsibility determination and sustained
the protest.®®

The Times, They Are A-Changing

Last year's Year in Review reported that the standard set
forth by the CAFC in Impresa conflicted with the General
Accounting Office (GAO) bid protest rule addressing affirma-
tive responsibility determinations.® In light of the CAFC's
decision, the GAO announced in February 2002 that it was con-
sidering arevision of its bid protest rules and welcomed com-
ments.’2 After considering the comments, the GAO proposed
revising its affirmative responsibility rule at section 21.5(c) to
expand its consideration of such determinations“wherethereis
evidence raising serious concerns as to whether the contracting
officer unreasonably failed to consider available relevant infor-
mation, or otherwise violated a statute or regulation.”*®* Such
protests must be based on more than “mere information and
belief or speculation” and must be “substantial enough to bring
into question whether the affirmative determination could have
arational underpinning.”** Under the proposed language, the
“GAO anticipates that allegations most commonly will be

1. SeeMajor John J. Siemietkowski et al., Contract and Fiscal Law Developments of 2001—The Year in Review, Army Law., Jan./Feb. 2002, at 55-56 [hereinafter

2001 Year in Review].
2. 238F.3d 1324, 1327-28 (Fed. Cir. 2001).

3. ld.at 1327-28.

4. 1d. at 1337. In Impresa, the appellant, Impresa Construzioni Geom. Domenico Garufi (Garufi), protested the Navy’s decision to award a consolidated services
contract at the naval air station in Sigonella, Italy, to Joint Venture Conserv (JVC). Garufi aleged that JV C was not responsible under Federal Acquisition Regulation
(FAR) 9.104-1 because an Italian court, prior to the contracting officer’s responsibility determination and award decision, found that an owner of the joint venture
partners wasinvolved in aMafia organization and had engaged in abid-rigging scheme at the station. Thisfinding resulted in the Italian court placing the three com-
panies under areceivership administered by the court. 1d.

5. Id. at 1339.

6. ImpresaConstruzioni Geom. Domenico Garufi v. United States, 52 Fed. Cl. 421, 427 (2002).

7. 1d.
8. Id.
9. Id.at428.

10. Id. Insustaining the protest, the COFC awarded bid preparation and proposal coststo Garufi. It aso ordered the parties to confer about non-monetary relief and
addressthe propriety of non-monetary relief in subsequent filingsto the court. Id. After consideration of the parties’ separate filings on the matter, the COFC ordered
injunctive relief. Impresa Construzioni Geom. Domenico Garufi v. United States, 52 Fed. Cl. 826 (2002). Concluding that Garufi had been prejudiced by the con-
tracting officer’s unreasonable responsibility determination, the COFC further found that Garufi satisfied the additional requirements for obtaining injunctive relief
and enjoined the Navy from exercising the option on the contract. The court ordered the Navy to re-solicit and award the contract as soon as practicable to ensure
continued performance. 1d. at 829.
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based on the alleged failure of the contracting officer to con-
sider publicly-available relevant information,” as occurred in
the CAFC's Impresa decision.® To date, however, the GAO
has not changed its bid protest regulations, meaning that the
“GAO’slong held view that such determinations are so subjec-
tive that they do not lend themselves to reasoned review”
remains.

Bankruptcy and Responsibility

Both the CAFC and the GAO had the opportunity to address
the impact of a prospective contractor’s bankruptcy filing upon
the contracting officer’s responsibility determination. While
bankruptcy is obviously a factor that the contracting officer
must consider, both the CAFC and the GAO have recently held
that a prospective contractor is not necessarily nonresponsible
just becauseit hasfiled for bankruptcy. These decisionsfurther
illustrate the discretion that contracting officers exercise in
making their responsibility determinations, and the emerging
importance of documenting the determination process.

In Bender Shipbuilding & Repair Co. v. United Sates,*” the
CAFC affirmed a COFC decision upholding the contracting
officer’s affirmative determination that Halter Marine, Inc.

(Halter Marine), the awardee of an Army contract for the con-
struction of specialized ships, was a responsible prospective
contractor, even though Halter Marine and its parent company
had filed for Chapter 11 Bankruptcy reorganization shortly
before the award. In light of this bankruptcy filing and given
that a “responsible” contractor under FAR 9.104-1(a) must
“have adequate financial resources to perform the contract, or
the ability to obtain them,”® Bender Shipbuilding and Repair
Company alleged that the contracting officer’s responsibility
determination was“ arbitrary and capricious, an abuse of discre-
tion, or otherwise not in accordance with law.”*® The CAFC
disagreed and denied the appeal, concurring instead with the
COFC'sfinding that “the contacting officer made an informed,
complicated business judgment based on ample factual support
in the record, and the agency provided a coherent, reasonable
explanation for the exercise of the contracting officer’s deci-
sion.”? The CAFC considered information from two pre-
award surveys by the Defense Contract Management Agency
(DCMA), as well as other financial reports and expert advice
the contracting officer relied on to make his responsibility
determination.? The CAFC agreed that “[a]lthough Halter
Marine and its parent had financial problems, we cannot say the
contracting officer’s determination that Halter Marine was
financially responsible was arbitrary and capricious or without
adequate factual basis.” %

11. 2001 Year in Review, supra note 1, at 55. Therelevant provision in the GAO’s bid protest regulations states:

Because the determination that a bidder or offeror is capable of performing a contract is based in large measure on subjective judgments which
generally are not readily susceptible of reasoned review, an affirmative determination of responsibility will not be reviewed absent a showing
of possible bad faith on the part of the government officials or that definitive responsibility criteriain the solicitation were not met.

4 C.FR. § 21.5(c) (2002).

12. Genera Accounting Office, Administrative Practice and Procedure, Bid Protest Regulations, Government Contracts, 67 Fed. Reg. 8485 (draft published Feb. 25,

2002).

13. Proposed Rules; General Accounting Office, Administrative Practice and Procedure, Bid Protest Regulations, Government Contract, 67 Fed. Reg. 61,542, at

61,543 (proposed Oct. 1, 2002) (to be codified at 4 C.F.R. pt. 21).
14. 1d.

15. Id.

16. 67 Fed. Reg. at 8485. See, e.g., Hot Shot Express, Inc., Comp. Gen. B-290482, Aug. 2, 2002, 2002 CPD 1 139, at 2 (citing and applying 4 C.F.R. § 21.5(c) in

denying review of an affirmative responsibility determination).
17. 297 F.3d 1358 (Fed. Cir. 2002).

18. Id. at 1361.

19. Id.

20. 1d. at 1362 (quoting the COFC'’s opinion below).

21. The contracting officer requested asecond pre-award survey in responseto Halter Marine and its parent company filing for Chapter 11 Bankruptcy reorganization.
Id. at 1360. Additionally, the contracting officer sent a number of financial experts to the parent company’s headquarters “to assess [the company’s] ‘long-term sur-
vival prospects. . . and its capability to assure the availability of working capital to perform [the] prospective contract.”” 1d. Thus, at the time of his responsibility
determination, the contracting officer had information: (1) that the parent company “guaranteed Halter Marine's performance;” (2) on “details of the governments
progress payments during the performance of the contract;” and (3) that “ Halter Marine would have available as working capital the proceeds of its parent company’s
sale of aforeign subsidiary.” Id. at 1362.

22. Id.
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The GAO similarly recognized a contracting officer’s dis-
cretion in making responsibility determinations when it upheld
acontracting officer’s determination that a prospective contrac-
tor was nonresponsible in Global Crossing Telecommunica-
tions, Inc.2® The protestor, Global Crossing
Telecommunications, Inc. (Global Crossing) challenged the
award of a Defense Research Engineering Network contract to
MCI WorldCom Communications, Inc. (WorldCom). Under
the initial “best value” solicitation, issued on 5 January 2001,
the agency evaluated Global Crossing's proposal asthe highest-
rated and lowest-priced and made an award to Global Crossing
on 9 July 2001. After the non-selected bidders protested, how-
ever, the agency took corrective action that included canceling
the award to Global Crossing, amending the solicitation, and
recompeting the requirement.

Following the recompetition, the agency again evaluated
Global Crossing's proposal as the highest-rated, lowest-priced
proposal .2 Before re-awarding the contract to Global Crossing,
however, the contracting officer saw news reports about finan-
cial difficulties at Global Crossing. Based on this information,
the contracting officer requested that the DCMA conduct apre-
award survey. Whilethe DCMA determined that Global Cross-
ing had financial problems, it rated Global Crossing’s financial
status “ satisfactory” and concluded it still had “the financial
resources to perform this solicitation based on having sufficient
working capital on hand and the signed Corporate Guarantee
from the parent company.”? Relying on this pre-award survey,
the contracting officer determined that Global Crossing was
responsible.?

Shortly before the planned award, Global Crossing
announced that it was filing for reorganization under Chapter
11 of the Bankruptcy Code.?” At this point, the contracting
officer requested that the DCMA conduct a second pre-award
survey. Based on the findings and recommendations in the

23. Comp. Gen. B-288413.6, B-288413.10, June 17, 2002, 2002 CPD 1 102.
24. 1d.

25. 1d. at 3 (quoting the DCMA's first survey).

26. Id.at 5.

27. 1d.

28. Id. at 5.

29. Id.at7.

DCMA's second pre-award survey, the contracting officer
determined that Global Crossing was nonresponsible.?

Global Crossing protested its non-selection; whileit did not
challenge the factual accuracy of the second pre-award survey,
Globa Crossing aleged that the nonresponsibility determina-
tion was unreasonable because it was based on the same infor-
mation that the DCMA uncovered during the initial pre-award
survey—information which the contracting officer initially
relied upon to determinethat Global Crossing wasresponsible.

In its decision, the GAO conceded that both surveys
included much of the same financial information, and that little
time had passed between the two pre-award surveys, but it also
noted that Global Crossing “had commenced bankruptcy pro-
ceedings’ in the interim.?® Although the bankruptcy filing did
not necessarily render Global Crossing nonresponsible, the
GAO stated that “bankruptcy may nevertheless be considered
as afactor in determining that a particular bidder is nonrespon-
sible.”® The GAO further stated that “a contracting officer may
reasonably view bankruptcy as something other than a favor-
able development.”3! Here, the risks of non-performance that
the protestor’s bankruptcy filing created played a “significant
part” in the contracting officer’s nonresponsibility determina-
tion. Global Crossing provided no evidence “that these risks
were not significant or that the agency’s consideration of the
risks associated with the protester’s bankruptcy proceedings
was unreasonable.” %

The GAO also found that the second requested pre-award
survey “was more extensive, considered additional information
not previously available, and examined risks more critically.” %
In its second survey, the DCMA considered Global Crossing’s
estimated fourth quarter revenues and information about the
bankruptcy proceedingsthat was previously unavailable.®* The
DCMA's second survey also identified increased risks to the

30. Id. (citing Wallace & Wallace, Inc., Wallace & Wallace Fuel, Inc..—Recon., Comp. Gen. B-209859.2, B-209860.2, July 29, 1983, 83-2 CPD 1 142, at 5).

31. Id. (referencing Wallace & Wallace, Inc., Wallace & Wallace Fuel, Inc—Recon., Comp. Gen. B-209859.2, B-209860.2, July 29, 1983, 83-2 CPD 1142, at5n.1;

Harvard Mfg. Co., Comp. Gen. B-247400, May 1, 1992, 92-1 CPD 1413, at 6).
32. 1d. at 7-8.
33. Id. at 8.

34. 1d.
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agency associated with the bankruptcy filing, such as limita- provided a rational basis for the contracting officer to change
tions on the agency’s ability to terminate the contract in the her initial responsibility determination, and found that “her
future, and other adverse considerations, such as an ongoing prior determinations that Global Crossing was responsible can-
investigation by the SEC and reports of apotential investigation not be viewed as precluding the subsequent nonresponsibility
by the FBI.% The GAO noted that the second pre-award survey determination.”® Major Huyser.

35. Id. at 4-5. Global Crossing also alleged that the agency had treated it and WorldCom unequally by considering the SEC and FBI investigationsinto Global Cross-
ing’s business practices without considering similar reports about WorldCom. The GA O dismissed this complaint, noting that there was no evidence of similar adverse
information against WorldCom or that the agency “knew or should have known of such information.” Id. at 9. Moreover, the record demonstrated that the pre-award
surveys for both businesses analyzed similar types of information and showed that “[WorldCom] maintains asignificantly stronger financial position without the same
risks arising from bankruptcy that exist for Global Crossing.” 1d. Interestingly, shortly after the issuance of the Global Crossing opinion, WorldCom publicly
announced that it had committed significant accounting improprieties and later filed for Chapter 11 reorganization protection. See Simon Romero & RivaD. Atlas,
WorldCom's Collapse: The Overview, N.Y. TimEes, July 22, 2002, at A1. Inlight of WorldCom'’s public announcements, Sprint Communications and Global Crossing
contended in subsequent bid protests that the agency had relied upon a“material representation” by WorldCom in making its award. Sprint Communications Co. LP,
Global Crossing, B-288413.11, B-288413.12, 2002 U.S. Comp. Gen. LEXIS 154, at *2 (Oct. 8, 2002). While the GA O recognized that WorldCom’s announcements
demonstrated that the “agency relied on grossly inaccurate financial information in making a determination that WorldCom was a responsible contractor,” the GAO
dismissed the protests. 1d. at *8. The GAO determined that the misrepresentation related to information submitted during the pre-award survey, not representations
in WorldCom'’s proposdl ; therefore, the protest amounted to a challenge of the agency’s affirmative determination, which the GAO will not consider under its current
bid protest regulations, absent bad faith. Id. at *9 (citing 4 C.F.R. § 21.5(c) (2002)).

36. Global Crossing, 2002 CPD 1 102, at 8 (referencing Microdyne Corp., B-171108, 1971 Comp. Gen. LEXIS 2836 (Apr. 6, 1971); Harvard Interiors Mfg. Co.,
Comp. Gen. B-247400, May 1, 1992, 92-1 CPD 413, at 9; Firm Enrich Bernion GmbH, Comp. Gen. B-234680, B-234681, July 3, 1989, 89-2 CPD T 1, at 6)).
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Commercial Items
There's Just No Comparison

In December 2001, Congress qualified the status of Federal
Prison Industries, also known as UNICOR,* as a mandatory
source by requiring the Department of Defense (DOD) to deter-
mine whether UNICOR products are comparable to products
available in the commercial market.2 On 26 April 2002, the
DOD issued an interim rule implementing Congress's intent.®
The rule requires contracting officers to conduct market
research to determine whether UNICOR products are compara-
ble to products available on the commercial market in terms of
price, quality, and time of delivery.* The interim rule requires
the contracting officer to purchase from UNICOR if the UNI-
COR product is comparable to private industry products that
best meet the government’s needsin terms of price, quality, and
time of delivery.> Otherwise, the contracting officer isrequired
to use competitive proceduresto acquire the product. UNICOR
is authorized to compete, and the contracting officer must con-
sider atimely UNICOR offer. The comparability determina
tion is solely within the agency’s discretion.®

The Defense Acquisition Regulations Council (DARC)
received more than forty comments on the interim rule from
trade associations, federal agencies, and members of Congress.”
“Most of the comments focused on the interpretation of [UNI-
COR’g] waiver powers, the rule’s effect on set-aside contracts,
and the need for more clearly defined terms.”® Dueto the num-

ber of comments, the council did not estimate when it expects
toissue afinal rule.®

Try Door Number Two

The General Accounting Office (GAQ) reviewed a compa-
rability issue less than three months after the DOD issued the
interim rule. In Federal Prison Industries,’® the U.S. Marine
Corps conducted market research to determine whether UNI-
COR furniture products were comparable in price, quality, and
time of delivery.®* The agency required installation of the fur-
niture by 12 July 2002. UNICOR required ninety days lead
time for delivery and three weeks for installation. The market
research revealed that vendors on the General Services Admin-
istration’s (GSA) Federal Supply Schedule (FSS) could meet
the agency’s delivery schedule at a lower price. The agency
determined that UNICOR's products were not comparable, and
the contracting officer conducted an FSS competition.!2

“Competitive procedures’ entailed vendors submitting e-
mails verifying price and delivery time. The contracting officer
did not issue aformal solicitation. UNICOR submitted a price
higher than one FSS vendor and indicated that it could deliver
and install the furniture by 8 July 2002 if the agency submitted
a purchase order by 1 April 2002. Because funding for the
project would not be obligated until late April 2002, the con-
tracting officer determined that UNICOR’s delivery terms
failed to meet the agency’s requirement. The contracting

1. Federa Prison Industries (FPl) or UNICOR is part of the Bureau of Prisons. The mission of the FPI isto employ and provide skills to inmates confined within
the Federal Bureau of Prisons. The inmates of the self-sustaining program produce items for sale to other federal agencies. See U.S. Bureau of Prisons, UNICOR

Web Ste, at www.unicor.gov/about/inex.htm (last visited Jan. 6, 2003).

2. 10 U.S.C. §2410n (2000). Previously, contracting officers were required to purchase from UNICOR and were not authorized to compare UNICOR products to

private industry products. Id.

3. Competition Requirements for Purchases From a Required Source, 67 Fed. Reg. 20,687 (Apr. 26, 2002) (to be codified at C.F.R. pts. 208, 210).

4. 67 Fed. Reg. at 20,688.

5. 1d. Therequirements of Part 8 of the Federal Acquisition Regulation (FAR) must be followed if the UNICOR product is comparable. GENERAL SERvs. ADMIN.

ET AL., FEDERAL AcquisiTion REG. pt. 8 (July 2002) [hereinafter FAR].

6. 67 Fed. Reg. at 20,688.

7. DOD Posts Commentsto FPI Purchase Rules, 44 Gov't ConTRACTOR 25, 11254 (July 10, 2002).

8. Id. Members of the House Committee on Small Businesses requested a definition of “competition” and “comparable price, quality, and time of delivery.” The
U.S. Chamber of Commerce requested that the council clarify that all three criteriamust be met by FPI to satisfy the requirement of acomparable product. The Federal
Bureau of Prisons maintained that DOD is required to obtain awaiver from FPI if the agency determines that the product is not comparable. The Defense Logistics

Agency requested that micropurchases be excluded. Id.

9. Raya Wideonoja, Defense Department Gets Earful on Prison Contract Rule, GovExec.com (June 25, 2002), at http://www.govexec.com/dailyfed/0602/

062502r2.htm.

10. Comp. Gen. B-290546, July 15, 2002, 2002 CPD { 112.

11. Id. at 2. The Corps began working with UNICOR to provide furniture for the Amphibious Warfare School at the Quantico Marine base in Virginia. 1d. The
requirement to conduct market research was enacted before the purchase of the UNICOR products.

12. Id.
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officer concluded that UNICOR'’s price and delivery terms
were not comparable and issued a purchase order to a FSS ven-
dor.®* UNICOR challenged the contracting officer’s finding
and the competitive procedures the agency used to award the
contract. The agency alleged that UNICOR's enabling statute
required the arbitration board to resolve the dispute and moved
to dismiss.

The GAO agreed with the agency. UNICOR’s enabling stat-
ute specifically vested the arbitration board with authority to
resolve disputes involving price, quality, character, or suitabil-
ity of UNICOR products. The GAO held that the board
retained authority to resolve the dispute because the statute
requiring the comparability determination did not specifically
alter the board’s arbitration authority. The new requirement
applicable to UNICOR purchases did not exclude DOD pur-
chasesfrom the board’s authority.’> The GAO refused to decide
whether the FSS competition complied with the statute’s com-
petitive procedures requirement until the arbitration board
decides the comparability issue.’®

Compare Past Performance, Too

The Civilian Agency Acquisition Council (CAAC) and the
DARC proposed an amendment aimed at improving FPI's cus-
tomer satisfaction, specifically its performance in delivery,
price, and quality.”” Federal customerswould rate FPI’s perfor-
mance and compare its performance to private industry perfor-
mance. The information will provide FPI with feedback and
agencies with information for future source-selection determi-
nations.'®

13. Id.

Treat It like a Commercial Item

The DOD issued an interim rule on 6 December 2001 autho-
rizing commercial item treatment for certain performance-
based service contracts and task orders.®* The interim rule
requires the contract or task order to be a firm-fixed priced
acquisition, have a value not exceeding five million dollars,
specify each task the contractor must perform, define each task
in measurable mission-related terms, and identify the specific
end products or output the contractor must achieve for each
task. The rule aso requires the contractor to provide similar
servicesto the genera public at the sametime and under similar
terms and conditions as the contract or task order.?

Coordinated Effort

On 20 March 2002, the CAAC and the DARC issued a pro-
posed rule amending the Federal Acquisition Regulation to
update the clause regarding contract terms and conditions
required to implement statutes or Executive Orders for com-
mercia items?® The new clause ensures statutes enacted after
the Federal Acquisition Streamlining Act of 1994 (FASA)%
contain the applicable civil or criminal penalties and specifi-
cally citetheir applicability to commercial itemsincluded in the
list. The clause now includes pre-FASA clauses and alterna-
tives, and excludes any post-FASA itemsthat no longer apply.z®
“The date of each clause is added to the list to identify what
revision of the listed clause applies when the clause is added to
acontract.”

14. 1d. at 3; see 18 U.S.C. § 4124(b) (2000). The statute provides that “[d]isputes asto the price, quality, character, or suitability of such products shall be arbitrated
by a board consisting of the Attorney General, the Administrator of General Services, and the President, or their representatives. Their decision shall be final and

binding upon all parties.” Id.
15. Fed. Prison Indus., 2002 CPD 1112, at 3.

16. Id. at 4.

17. Past Performance Evaluation of Federal Prison Industries Contracts, 67 Fed. Reg. 55,680 (Aug. 29, 2002) (to be codified at 48 C.F.R. pts. 8, 42).

18. Id.

19. Performance-Based Contracting Using Federal Acquisition Regulation Part 12 Procedures, 66 Fed. Reg. 63,335 (Dec. 6, 2001) (codified at 48 C.F.R. pts. 212,

237).

20. 66 Fed. Reg. at 55,680.

21. Contract Terms and Conditions Required to Implement Statute or Executive Orders—Commercia Items, 67 Fed. Reg. 13,076 (Mar. 20, 2002) (codified at 48

C.FR. pt. 52).

22. Federa Acquisition Streamlining Act of 1994, Pub. L. No. 103-355, 108 Stat. 3409 (codified at scattered sections of 10 U.S.C. and 41 U.S.C.).

23. In addition, the new language adds pre-FASA clauses and aternates that were inadvertently |eft off the former list. 67 Fed. Reg. at 13,076.

24. Id.
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Whose Responsibility Is1t?

On 31 May 2002, the DOD issued afinal rule amending the
Defense Federal Acquisition Regulation Supplement? to clar-
ify responsibilities regarding commercial item determinations
for subcontractors.?® The rule requires contractorsto determine
“whether a particular subcontract item meets the definition of a
commercial item.”?” When the administrative contracting
officer (ACO) conducts a contractor purchasing system review
(CPSR), the ACO will review the adequacy of the contractor’s
documented rationale for the commercial item determination.?
The ACO should use reasonable business judgment to deter-
mine if a subcontract item complies with the commercial item
definition.?® The requirement does not affect the contracting

25. U.S. Der'T oF ArRMY, DereNnse FEDERAL AcquisiTion Rec. Supp. (July 2002).

officer’s responsibilities or determinations regarding obtaining
cost or pricing data.*

Just Minor Updates

The CAAC and the DARC issued a find rule on 20 March
2002, revising the commercia item Standard Form 1449. The
final rule makes minor revisions. adding a block to indicate
HUBZone set-asides, substituting the NAICS code for the SIC
code, inserting anotation that award is made only on items spe-
cifically listed, and adding a block in the government’s receiv-
ing report area’! Major Davis.

26. Subcontract Commerciality Determinations, 67 Fed. Reg. 38,023 (May 31, 2002) (to be codified at 48 C.F.R. pt. 244).

27. 1d.; see FAR, supra note 5, at 2.101 (defining the term “commercial item™).

28. 67 Fed. Reg. at 38,023. Section 44.302 of the FAR reguires the administrative contracting officers to conduct areview to determineif a CPSR review is needed
when a contractor’s sales to the government are expected to exceed $25 million during the next twelve months. FAR, supra note 5, at 44.302.

29. Id.

30. SeeFAR, supranote5, at 15.403.1.

31. U.S. Gen. Servs. Admin., SF 1449, Solicitation/Contract/Order for Commercial Items, 67 Fed. Reg. 13,049 (Mar. 20, 2002) (amending 28 C.F.R. pts. 1, 53).
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Multiple Award Schedules

Electronic Listing of Multiple Agency Use Contracts

In February 2002, the Federal Acquisition Regulatory Coun-
cil (FARC) issued aproposed amendment to the Federal Acqui-
sition Regulation (FAR)! that would require electronic listings
of multiple agency use contracts.? The proposed rule requires
contracting activities to provide the information on-line within
ten days of the award of a procurement instrument intended for
use by multiple agencies.® The Web site would include infor-
mation about the procurement instrument, placing orders, and
other general information. The FARC proposes placing the
new subpart in Federal Acquisition Regulation part 5, Publiciz-
ing Contract Actions, but isalso considering inserting this data-
base in FAR part 4, Administrative Matters, and FAR part 7,
Acquisition Planning.*

WE're Not In Kansas Anymore

The Department of Defense Acquisition Council (DDAC)
and the Civilian Agency Acquisition Council (CAAC) issued a
final rule that requires the devel opment of acquisition plansand
an information technology acquisition strategy for orders
placed under a Federal Supply Schedule (FSS) contract.> All
“information technology acquisitions shall comply with capital
planning and investment control requirements’® and Office of
Management and Budget (OMB) Circular A-130.” The rule
excludes FSS orders using simplified acquisitions procedures
under FAR part 13 and small business programsunder FAR part
19.2 Although orders placed under Multiple Award Schedule®
(MAYS) procedures are still considered full and open competi-
tion,’® FFS orders are not exempt from the fair opportunity
competition requirement. Contracting officers must ensure that
all awardeeshaveafair opportunity™ to compete for adelivery-
order or task-order exceeding $2500 unless an exception
applies.’? Contracting officers must also document the ratio-
nale for the order, the price, any tradeoffs, and the basis for the
award. The contracting officer must also have a documented
rationale for authorizing fair opportunity or logical follow-on

1. GEeENERAL SERvs. ADMIN. ET AL., FEDERAL AcquisiTion REG. pt. 5 (July 2002) [hereinafter FAR].

2. Electronic Listing of Acquisition Vehicles Available for Use by More Than One Agency, 67 Fed. Reg. 7256 (proposed Feb. 15, 2002) (to be codified at 48 C.F.R.

pt. 5) (amending FAR pt. 5).

3. 67 Fed. Reg. at 7257. The contracting agency must make the information available on the GovWide Contracts Web Site, http://www.arnet.gov/gwac/gov-

wide.html. Id.
4, |d.

5. Thefinal ruleis designed to:

(2) increase attention to modular contracting principlesto help agencies avoid

unnecessarily large and inadequately defined orders;

(2) facilitate information exchange during the fair opportunity process so that
contractors may develop and propose solutions that enable the government to award

performance-based orders; and

(3) revise existing documentation requirements to address tradeoff decisions
aswell as the issuance of sole-source orders as logical follow-ons to orders aready

issued under the contract.

Final Rule Amending Various Provisions of the Federal Acquisition Regulation (FAR) to Further Implement Subsections 804(a) and (b) of the National Defense
Authorization Act for Fiscal Year 2000, 67 Fed. Reg. 56,117 (Aug. 30, 2002) (to be codified at scattered sections of 48 C.F.R.).

6. Seed0U.S.C. 81422 (2000). The capital planning reguirements establish a comprehensive approach for executive agenciesto improve the acquisition and man-

agement of information resources. 1d.

7. OFrrice oF MANAGEMENT AND Bubcet, OMB CircuLAR A-130, MANAGEMENT OF FEDERAL INFORMATION RESOURCES, ESTABLISHED PoLicy FOR THE MANAGEMENT OF FED-
ERAL INFORMATION RESOURCES, 67 Fed. Reg. 56,119 (amendment of July 17, 1996), available at http://www.whitehouse.gov/omb/circul ars/al30/al30trans4.html.

8. Except for the provisions at FAR section 13.303-2(c)(3), which define with whom contracting officers may establish blanket purchase agreements. 67 Fed. Reg.

at 56,119.
9. The Multiple Award Schedules are also called the Federal Supply Schedule.
10. 67 Fed. Reg. at 56,117.

11. Id. at 56,118.
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exceptions.®* The new rules will increase contracting officers
procedural responsibilities.

Competition Required Among FSS Vendors

The Defense Acquisition Regulations Council (DARC)
recently proposed an amendment the Defense Federal Acquisi-
tion Regulation Supplement* (DFARS) to require competition
for FSS service contracts exceeding $100,000.%* The amend-
ment implements section 803 of the National Defense Authori-
zation Act for Fiscal Year 2002.6 The rule requires award on a
competitive basis unless an exception!” applies or a statute
expressly authorizes or requires the purchase from another
source.

A competitive basis requires agencies to give contractors
fair notice of the intent to purchase, a description of the work
the contractor must perform, and the basis for selection. All
responding contractors must have a fair opportunity to submit
an offer and have that offer fairly considered. Alternatively, a
competitive basis requires the contracting officer to notify as
many contractors on the schedule as practicable and receive
offers from at least three qualified contractors.?® If fewer than

12. Id. The statutory exceptions are:

three qualified contractors submit offers, the contracting officer
must determine whether he could identify additional qualified
contractors through reasonabl e efforts. The contracting officer
must provide written documentation when he determines that
reasonable efforts would not reveal additional qualified con-
tractors.®

Contracting officers are authorized to establish single and
multiple blanket purchase agreements (BPAS) against the FSS
if they meet the competitive basis and fair notice requirements.
In addition, for single BPASs, the statement of work must define
the task and establish a firm-fixed price for identified tasks or
services. For multiple BPASs, all awardees must receive the
statement of work and selection criteria on the FSS before the
contracting officer places an order.°

It's Not Incidental

The CAAC and the DARC recently issued afinal rule gov-
erning incidental purchases from FSS vendors and disputes
with FSS vendors.? Thefina rule authorizesincidental orders
from a FSS BPA or atask or delivery order if the agency fol-
lows the non-FSS acquisition rules. The contracting officer

(i) the agency need for supplies or servicesis so urgent that providing afair opportunity

would result in unacceptable delays,

(ii) only one awardee is capable of providing the supplies or servicesrequired at the level
of quality required because the supplies or services ordered are unique or highly specialized,;

(iii) the order must be issued on a sole source basisin the interest of economy and
efficiency becauseit isalogica follow-on to an order already issued under the contract,
provided that all awardees were given afair opportunity to be considered for the origina

order; or

(iv) it is necessary to place an order to satisfy a minimum guarantee.

FAR, supranote 1, at 16.5505(2).

13. 67 Fed. Reg. at 56,120. Thecontracting officer must identify the basisfor thefair opportunity processexception. Thefollow-on exception requiresthe contracting
officer to describe why the relationship between the initial order and the follow-on order is logical to the follow-on. 1d.

14. U.S. DeP'T oF Derensg, Derense FEDERAL AcquisiTion ReG. Supp. (July 2002) [hereinafter DFARS).

15. Competition Requirements for Purchase of Services Under Multiple Award Contracts, 67 Fed. Reg. 15,351 (Apr. 1, 2002) (to be codified at 48 C.F.R. pts. 208,
216) (amending DFARS, supra note 14, at 208, 216). Therule eliminated the requirements of FAR section 8.404(b)(2), Ordering Procedures for Optional Use Sched-
ules, for Service Contracts Exceeding $100,000. See 67 Fed. Reg. at 15,351. Therule also implementsthe procedures of FAR section 8.404(b)(3)(i), Orders exceeding
the maximum order threshold; and FAR section 8.404(b)(7), Documentation. 67 Fed. Reg. at 15,352.

16. National Defense Authorizations Act for Fiscal Year 2002, Pub. L. No. 107-107, 115 Stat. 1012 (2001).

17. The contracting officer may waive the competitive basis requirement if one of the exceptions at FAR section 16.505(b)(2)(i)-(iii) applies. 67 Fed. Reg. at 15,352.

18. Id. Therulerequiresthe contracting officer to make awritten determination. 1d.

19. Id.

20. Id.

21. Federa Supply Order Disputes and Incidental Items, 67 Fed. Reg. 43,514 (June 27, 2002) (to be codified at 48 C.F.R. pts. 8, 51) (amending FAR, supra note 1,

at 8.401, 8.405-7).
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must also determine that the price of the incidental itemsisfair
and reasonable, clearly identify the non-FSS items on the order,
and include all applicable FSS clauses.??

The final rule also adds a section regarding the disposition
of disputes under the FSS. The ordering contracting officer
may issue a final decision or refer the dispute to the schedule
contracting officer. The rule refers disputes relating to contract
terms and conditions to the schedule contracting officer. The
rule also encourages partiesto use alternative dispute resol ution
to the maximum extent practicable. Contracting officers are
authorized to appeal final decisions to the agency’s Board of
Contract of Appeals or the U.S. Court of Federal Claims.?

This s Why We Have the Rules

In Reep, Inc.,* the General Accounting Office (GAO)
recently held that agencies need not conduct competitive acqui-
sitions when making FSS purchases if the awardee is the ven-
dor providing the best value to the government at the lowest
overall cost. The GAO sustained the FSS protest in Reep
because the agency awarded a sole-source delivery order to the
incumbent vendor, even though a vendor on another schedule
provided the same service at alower price.®

In March 2001, the 5th Special Forces Group (SFG)
awarded Worldwide a one-year delivery order contract under
the FSS for language training services. On 4 March 2002, the
SFG issued a request for quotes, but a protest caused the SFG
to take corrective action and issue a new solicitation.® The
SFG issued two FSS delivery ordersto Worldwide on 15 March
2002 and 3 June 2002 to meet the ongoing need for language
training services. Worldwide was the only vendor on that FSS
schedule. Other vendors on another FSS schedule, including

Reep, provided language training services at a lower price.
Reep protested the SFG's failure to consider vendors on the
alternate FSS.#

The GAO held that the SFG must consider reasonably avail-
able information to ensure that it meets the statutory obligation
to obtain the best value at the lowest overall cost when placing
ordersunder the FSS. Reviewing the prices of the vendors on
the other FSS would have satisfied the statutory requirement.®
The GAO found that the agency failed to comply becauseit had
actual knowledge of vendors on the other FSS and failed to pro-
vide a unique basis for Worldwide's language training ser-
vices.® Under the new DFARS rule regarding the acquisition
of services exceeding $100,000, contracting officers are
required to provide FSS vendors notice of the RFQ and award
on acompetitive basis.!

Army Mandates Use of Blanket Purchase Agreement (BPA)

Effective 1 October 2002, the Army Contracting Agency
(ACA) mandated the use of a Department of the Army BPA for
office supply purchases using the government purchase card.
Installations in the continental United States must use one of
twelve vendors to purchase office suppliesif their self-service
supply center is unable to fill their requirements. Installations
outside the continental United States must use the BPA if a
listed vendor can meet their delivery requirements. The ven-
dors were selected from existing General Service Administra-
tion (GSA) FSSs to promote the statutory preference to use
GSA FSSsand to promote small or disadvantaged businesses.*
The vendors will automatically substitute statutorily mandated
products under the Javits-Wagner-O’ Day (JWOD) program
when an agency placesan order. Thegoal isto “standardize the
Army’s method of procuring office products, offer better prices

22. Contracting officers must follow the applicable regulations of FAR part 5, Publicizing; FAR part 6, Competition Requirements; FAR part 12, Acquisition of Com-
mercial Items, Contracting Methods; FAR parts 13, 14, and 15; and FAR part 19, Small Business Programs. 67 Fed. Reg. at 43,515.

23. 1d. The schedule contracting officer must receive notice of the ordering contracting officer’s final decision. The contracting officer must notify the schedule

contracting officer of thereferral. Id.
24. B-290665, 2002 U.S. Comp Gen. LEXIS 137 (Sept. 17, 2002).
25. Id. at *5.

26. 1d.at*2.

27. 1d. a *3. The SFG did not issue a solicitation or request quotes from FSS vendors. 1d.

28. Id. at *3-4.

29. Id. at *4.

30. Id. at*5.

31. Competition Requirements for Purchases of Services Under Multiple Award Contracts, 67 Fed. Reg. 15,351 (Apr. 1, 2002) (to be codified at 48 C.F.R. pts. 208,

216).

32. Memorandum, Acting Director of the Army Contracting Agency, to Heads of Contracting Activities, subject: Mandatory Use of Blanket Purchase Agrements
(BPAS) for Office Products for the Army (26 Sept. 2002). “Historically, the Army has purchased approximately $100 million in office supplies annually.” Id.
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(by maximizing quantity discounts) and enhance the Army’s gram.” *® The DOD’s Electronic Mall hosts the BPAs.**
commitment to support small businesses and the JWOD pro- Major Davis.

33. 41 U.S.C. 88 46-48(c) (2000). One of the goals of the BPA isto “enhance the Army’s commitment to the IWOD Program.” Id.

34. |d. The DOD Electronic Mall is available at https://emall.prod.dodonline.net/scripts’/EM StoresRel atedSites.asp.
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Electronic Commerce
E-Government

Federal agencies introduced numerous electronic govern-
ment (E-Government) initiatives this year. President Bush
issued a memo reiterating that E-Government is a core feature
of government reform and encouraged coordinated E-Govern-
ment initiatives.! The Senate passed legislation creating an E-
Government position in the Office of Management and Budget
(OMB).2 The E-Government Task Force implemented E-Gov-
ernment initiatives to address redundant and overlapping
agency actions.® The General Services Administration (GSA)
redesigned a key component of E-Government, FirstGov, to
allow direct transactions between the government and the pub-
lic.® The OMB plans to centralize the rule-making services of
several agencies on-line with FirstGov.com. The integration
should save the federal government $70 million in an eighteen-
month period.>* The OMB and the Department of Labor
launched a Web Site, GovBenefits, to give easy accessto infor-
mation about government programs.® The GSA released the
Certificate Arbitrator Module software on an open-source
basis. The softwareis”designed to makeit easier for the public
and the commercial sector to securely conduct business with
the government electronically.”” The General Accounting

Office (GAO) announced plans to implement electronically
filed bid protests as part of the GAO’s E-Gov initiatives.® The
Department of Energy (DOE) used digital verification to send
a 9500-page proposal.® “It is estimated the DOE saved nearly
one million dollarsin reproduction and storage costs by e-mail-
ing and electronically signing the proposal.”*® Finally, the
Administrator for Federal Procurement Policy launched the
government-wide past performance retrieval database.! The
Web site is an E-Government initiative to eliminate “collection
redundancies.” 2

Electronic Request for Payment

The Department of Defense (DOD) proposed amending the
Defense Federal Acquisition Regulation Supplement®® to
require contractors to submit payments electronically and the
DOD to process those payments electronically.’* The rule
would authorize the Secretary of Defense to exempt casesif the
electronic requirement would be unduly burdensome.’®* The
DOD delayed implementation of the rule until 1 October
2002.%

1.  Memorandum from The President of the United States to the heads of Executive Departments and Agencies, subject: Electronic Government’s Role in Imple-
menting the President’s Management Agenda (July 7, 2002), available at http://www.whitehouse.gov/news/releases/2002/07/20020710-6.html.

2. Maureen Sirhal, Senate Passes Bill to Create E-Government Office, GovExec.com (June 28, 2002), at http://www.govexec.com/dailyfed/0602/062802tdI.htm,;

see S. 803, 107th Cong. (2002).

3. U.S. Office of Mgmt. and Budget, E-Gov Initiatives (Sept. 22, 2002), at http://www.arnet.gov/ego/index.html.

4. Cheney Announces FirstGov Overhaul, 44 Gov't ConTRACTOR 9, 192 (Mar. 2, 2002).

5. Administration’s E-Gov I nitiative Takes Another Step Forward, 44 Gov't ConTrRACTOR 19, 188 (May 15, 2002).

6. PressRelease, U.S. Dept. of Labor, GovBenefits Web Site Officially Launched, WWW.GovBenefits.gov Provides Easy Access to Benefit Information; Stream-
lines Bureaucracy (Sept. 19, 2002), at http://www.dol .gov/opa/media/press/opa/ OPA 2002256.html.

7. GSA Announces “ Open Source” Release of PKI-related Software, 43 Gov't ConTrACTOR 37, 1383 (Oct. 10, 2002).

8. E-Filing of Bid Protests, Rule Revamp on Tap at GAO, 44 Gov' 1 ConTRACTOR 5, 150 (Feb. 6, 2002).

9. Id. The authentication services used enclosed the “document in a security barrier that prevents undetected alterations.” 1d.

10. Id.

11. Government-Wide Past Performance Retrieval Database Launched, 44 Gov’t ConTrRacTOR {281 (July 24, 2002).

12. Id.

13. U.S. DeP'T oF Derense FEDERAL AcquisiTion Rec. Supp. (June 2001) [hereinafter DFARS].

14. Electronic Submission and Processing of Payment Requests, 67 Fed. Reg. 38,057 (proposed May 31, 2002) (to be codified at 48 C.F.R. pts. 232, 252). Specifi-
cally, the rule requires contractors to submit requests for contract financing and invoice payment in electronic form. The rule requires the DOD to receive payment
requests electronically and to process payment requests and supporting documentation electronically. 1d.

15. Id.

16. Delay inthe Implementation of 10 U.S.C. § 227; Electronic Submission and Processing of Claimsfor Contract Payments, 66 Fed. Reg. 43,841 (Aug. 21, 2001).

The original implementation date was 30 June 2002. 1d.
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Reverse Auctions

Agencies continued to use on-line reverse auctions to pro-
cure goods and services. The Air Force Center for Environ-
mental Excellence (AFCEE) used a reverse auction to procure
the construction of a motorized security gate.r” The AFCEE
notified contractors in advance and issued log-in identification
and passwords to access the auction Web site.’® Contractors
submitted proposalsin advance, and contractors with unaccept-
able proposals were excluded from the Web site.’® The bidding
process continued until there were no bids within afive-minute
period, and ended in forty-eight minutes.?°

When Wi It End?

Last year's Year in Review emphasized the importance of
thoroughly reviewing electronic commerce reverse auction
requests for proposals (RFP) to avoid clauses that could indef-
initely extend auctions.2 In Royal Hawaiian Movers, Inc.,2the
GAO denied a protest challenging corrective action taken as a
result of an ambiguous el ectronic commerce RFP. The Depart-
ment of the Navy issued an RFP for the movement of containers
between points in Oahu, Hawaii. The RFP included a reverse
auction after thereceipt of initial price proposals.?® Theauction
was to begin at 0900 hours and last for sixty minutes, but
receipt of revised offers within the last five minutes of the auc-
tion extended the acution for an additional five minutes.* The
RFP authorized fifty extensions and indicated the auction
would end at 1400 hours. The Navy failed to recognize that the

auction would end at 1410 hours if the bidders used all fifty
extensions;? they did, and the auction ended at 1410 hours.
Royal Hawaiian submitted the lowest-priced offer after 1400
hours. Pacific Express objected, because it submitted the low-
est-priced offer before 1400 hours. The Navy acknowledged
that the RFP was ambiguous and amended it to request revised
proposals from the offerors.?

Royal Hawaiian protested the amendment. Specifically,
Royal Hawaiian complained that “reopening the competition
after the reverse auction was not required to ensure fair compe-
tition.”?” Roya Hawaiian argued that there was no evidence
that the RFP midled the offerors. Pacific Express knew that the
auction would continue past 1400 hours because it submitted a
revised offer after 1400 hours. Royal Hawaiian also com-
plained that receipt of final proposals required it to bid against
itself, resulting in fundamental unfairnessto Royal Hawaiian.?®

The GAO stated that “an agency has broad discretion in a
negotiated procurement to take corrective action where the
agency determines that such action is necessary to ensure fair
and impartial competition.”?® The Comptroller General found
that reopening the competition was a reasonable corrective
action because the offerors may have formulated different strat-
egies based on a different understanding of when the auction
would end.*® Pacific Express did submit a revised offer after
1400 hours, but the GAO would not conclude that this meant
that Pacific Express knew before 1400 hours that the auction
would continue past 1400 hours.®! The GAO held that the RFP
was patently ambiguous and that the Navy’s request for revised

17. AFCEE'sInternet “ Reverse Auction” Receives High Marks, 44 Gov't ConTrAcTOR 1301 (Aug. 7, 2002).

18. Id.

19. Id. The web site used administrative controls to lock out companies with unacceptable proposals. 1d.

20. |d. The apparent low bidder, at $39,000, was required to submit an acceptable cost proposal. |f AFCEE rejected the proposal, it was authorized to accept a cost

proposal from the next lowest bidder. 1d.

21. Major John J. Siemietkowski et al., Contract and Fiscal Law Developments of 2001—The Year in Review, ArRmy LAw., Jan./Feb. 2002, at 31 [hereinafter 2001

Year in Review].
22. Comp. Gen. B-288653, Oct. 31, 2001, 2001 CPD 1 182.

23. Id.at 1.

24. |d. at 2. The RFP authorized price revisions during the reverse auction only. Id.

25. Id.

26. 1d. at 3.

27. 1d.

28. Id.

29. Id. at 4.

30. Id. a 5; see Main Bldg. Maint., Inc., Comp. Gen. B-279191.3, Aug. 5. 1998, 98-2 CPD 1 47.

31. Royal Hawaiian Movers, 2001 CPD 182, at 5. “Another competing offeror did not submit arevised offer after 2:00 p.m.” Id.
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proposals was an appropriate corrective action.®> Although the agencies should conduct dry runs and implement all the provi-

Navy included clauses that avoided extending the auction sions of the RFP to alleviate conflicts and ambiguities. Major
indefinitely,® this experience still provides a valuable lesson— Davis.
32, 1d.

33. 2001 Year in Review, supra note 21, at 28.
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Socio-Economic Policies
Affirmative Action in Gover nment Contracting
Adarand: Supreme Court Dismisses Long-Sanding Case

For severa years, this publication has analyzed the Adarand
affirmative action cases.! These cases began when the United
States District Court for the District of Colorado held that the
“DBE [Disadvantaged Business Enterprise] Program as admin-
istered by the [Central Federal Lands Highway Division]
within Colorado” was constitutional.2 The United States Court
of Appeals for the Tenth Circuit (Tenth Circuit) affirmed the
district court’s holding,® and the United States Supreme Court
remanded the case to the Court of Appeals and directed it to
apply “strict scrutiny” analysisinstead of the intermediate stan-
dard of review applied earlier.* On remand, the Tenth Circuit
reversed the district court’s decision® and held that the pertinent
provisions of the program were unconstitutional under a strict
scrutiny analysis.®

The Supreme Court’s second review of the Adarand cases

missed the writ of certiorari as improvidently granted.” The
Court reasoned that the Tenth Circuit had shifted its focus from
statutes and regul ations pertaining to federally funded state and
local highway contracts,? to statutes and regulations pertaining
to direct procurement of Department of Transportation (DOT)
funds for highway construction on federal lands.® The Court
refused to address this|latter i ssue because the Tenth Circuit had
specifically held that the plaintiff lacked standing to challenge
agency decisions in this area.’® The Court dismissed the writ,
“effectively stalling Adarand’s litigation—at least for now.”

The Adarand Legacy Lingers

Race-based preferencesin federal contracting continueto be
an issue in spite of the dismissal of Adarand. In Rothe Devel-
opment Corp. v. U.S. Department of Defense,*? the Court of
Appealsfor the Federal Circuit (CAFC) vacated adistrict court
decision that upheld the constitutionality of Section 1207 (the
1207 Program) of the National Defense Authorization Act of
1987. The 1207 Program provision at issue authorizes the
Department of Defense (DOD) to raise the bids of non-Small

could have ended with alandmark decision for race-based ini-
tiativesin federal contracting. Instead, the Supreme Court dis-

Disadvantaged Businesses (SDBs) by ten percent to attain the
five percent SDB contracting goal.®* The DOD’sability to meet

1. SeeMajor John J. Siemietkowski et al., Contract and Fiscal Law Developments of 2001—The Year in Review, ArRmy Law., Jan./Feb. 2002, at 38-41.

2. Adarand Constructors, Inc. v. Skinner, 790 F.Supp. 240, 244-5 (D. Colo. 1992) [hereinafter Adarand 1]. Adarand Constructors, a non-Disadvantaged Business
Enterprise (DBE) subcontractor at that time, filed suit claiming that the presumption that certain groups were socially and economically disadvantaged discriminates
on the basis of race in violation of the federal government’s Fifth Amendment obligation not to deny anyone equal protection of the laws. See 15 U.S.C. § 637(a)(5)
(2000) (defining “socially disadvantaged” as those individuals “subjected to racial or ethnic prejudice or cultural bias because of [their] identity as a member of a
group without regard to individual qualities.”); see also 15 U.S.C. § 637(a)(6)(A) (2000) (defining “economically disadvantaged” individuals as those who have an
impaired “ability to compete in the free enterprise system . . . due to diminished capital and credit opportunities as compared to othersin the same business area who
are not socially disadvantaged”).

3. Adarand Constructors, Inc. v. Pena, 16 F.3d 1537, 1539 (10th Cir. 1994) [hereinafter Adarand I1] (holding the SCC Program constitutional “becauseit is narrowly
tailored to achieve its significant governmental purpose of providing subcontracting opportunities for small Disadvantaged Business Enterprises’). 1d.

4. Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 227 (1995) [hereinafter Adarand I11]; see Magjor Timothy J. Pendolino et al., 1995 Contract Law Develop-
ments—The Year in Review, ArRmy Law., Jan. 1996, at 36 (discussing the Supreme Court’s decision to overrule its earlier decision in Metro Broadcasting v. FCC, 497
U.S. 547 (1990), applying an intermediate standard of scrutiny to two race-based policies of the Federal Communications Commission).

5. Adarand Constructors, Inc. v. Pena, 965 F.Supp. 1556 (D. Colo. 1997) [hereinafter Adarand 1V]; see Major David A. Wallace et al., Contract Law Devel opments
of 1997—The Year in Review, ARmY Law., Jan. 1998, at 41-42 (discussing the district court’s application of the strict scrutiny standard and its holding that the subcon-
tractor compensation clause (SCC) was not narrowly tailored to the goal of overcoming discriminatory barriersin federal highway contracts). The SCC provided a
financial advantage to prime contractors that hired subcontractors who qualified as DBEs. At the time of award, contractors were obligated to presume individuals
of certain races or ethnic backgrounds were socialy and economically disadvantaged and therefore qualified as DBEs. Adarand |, 790 F.Supp. at 241-42.

6. Adarand Constructors, Inc., v. Slater, 228 F.3d 1147 (10th Cir. 2000) [hereinafter Adarand V] (noting that several changes made to the SCC and DBE since the
suit was first filed made those provisions sufficiently narrowly tailored); see also Major Louis A. Chiarellaet a., Contract and Fiscal Law Developments of 2000—
The Year in Review, ArRMY LAw., Jan. 2001, at 41-42 (discussing the Tenth Circuit’s decision in Adarand V).

7. Adarand Constructors, Inc. v. Mineta, 534 U.S. 103, 111 (2001) [hereinafter Adarand VI].

8. See Transportation Equity Act for the 21st Century (TEA-21), Pub. L. No. 105-178, § 1101(b)(1), 112 Stat. 107, 113 (1999) (codified at 49 C.F.R. pt. 26).

9. Seel5U.S.C. §637(d)(4)(E) (2000) (providing federal agencies the authority to encourage subcontracting opportunities for DBES).

10. AdarandV, 228 F.3d at 1160. The Supreme Court noted that Adarand’s original petition for certiorari did not contest the Tenth Circuit’s holding that Adarand’s
standing was limited to a challenge of TEA-21. Adarand VI, 534 U.S. at 107-08.

11. SeeAdarand: High Court Decides Not To Decide, 43 Gov't ConTRACTOR 45, 11461 (Dec. 5, 2001) (discussing the Supreme Court’s dismissal).

12. 262 F.3d 1306 (2001). See also 2001 Year in Review, supra note 1, at 41-43.
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the five percent SDB contracting goal may explain the reason
theissue is moot, at least to some.**

In Sherbrooke Turf Inc. v. Minnesota Department of Trans-
portation,’® the United States District Court for the District of
Minnesota held that the latest version of the affirmative action
program for federally funded highway contractors survives the
strict scrutiny analysis prescribed in Adarand 111.26 Sherbrooke
Turf, Inc. (Sherbrooke), a firm owned and operated by cauca
sian males, provides landscaping services for land adjacent to
highways. Sherbrooke submitted subcontracting bids on two
federally assisted, state-administered highway projects. Inboth
instances, the prime contractor awarded the contract to a DBE
subcontractor who submitted a higher bid in the case of one
project, and omitted services that were often necessary in the
case of another.r” Sherbrooke sued, claiming that the Minne-
sota Department of Transportation’s (MnDOT) DBE program
violated the Equal Protection Clause of the U.S. Constitution.®

Referring to a congressional “Benchmark Study,” the Sher-
brooke court held that Minnesota's implementation of the fed-
eral program met the “compelling interest” requirement
because “[t]he record makes clear that Congress had a suffi-
cient evidentiary basis on which to conclude that the persis-
tence of racism and discrimination in highway subcontracting
warranted a race-conscious procurement program.”® The court
also noted several features of the program that demonstrate its
narrow tailoring to serve the compelling government interest of
addressing the persistence of racism and discriminationin high-
way subcontracting. First, the program emphasized the use of
race-neutral measures to meet the MnDOT goals.?® Second, the
program was limited in duration.?* Third, the program barred
any “rigid quotas,” permitted states to deviate from the aspira-
tional national ten percent goal, and permitted states to apply
for exemptions.?? Last, the plaintiff failed to show that its
inability to secure an award on either project was related to the
MnDOT program.?

13. The 1207 Program sets a statutory goal for the DOD of five percent participation by socially and economically disadvantaged businesses. See 10 U.S.C. § 2323
(2000). The 1207 Program pointsto section 8(d) of the Small Business Act in order to define socially and economically disadvantaged businesses. Seealso 10 U.S.C.
§2323(a)(1)(A); 15U.S.C. 8637(d). Theten percent price evaluation programisimplemented by the Federal Acquisition Regulation (FAR). GENERAL SERvS. ADMIN.
ET AL., FEDERAL AcquisiTioN Rec. 19.11 (July 2002) [hereinafter FAR]; see also Inter-Con Sec. Sys., Inc., B-290493, B-290493.2, 2002 U.S. Comp. Gen. LEX1S 121
(Aug. 15, 2002) (interpreting the Foreign Relations Authorization Act, 22 U.S.C. § 4864 (2000), as alowing aten-percent evaluation price preferencefor U.S. security
firms bidding on contracts for U.S. Foreign Missions abroad, even if they are subsequently acquired by foreign corporations).

14. For the third consecutive year, the price evaluation adjustment for SDBs is suspended for DOD procurements because the DOD exceeded its five percent goal
for contract awardsto SDBs. See 10 U.S.C. § 2323(e)(3)(B)(ii). The suspension appliesto all solicitations from 24 February 2002 to 23 February 2003. See Small
Disadvantaged Business: DOD Met 5% SDB Goal in FY 2001, Must Suspend Price Adjustment for 1 Year, 77 BNA Fep. ConT. Rep. 7, at 185 (Feb. 19, 2002). But
see Small Disadvantaged Business: Kerry, Bond Urge Administration To Consider Reinstituting SDB Set-Asides, 77 BNA Fep. ConT. Rep. 16, at 464 (Apr. 23, 2002)
(discussing two U.S. senators' concern for the decrease in the percentage of federal contract dollars awarded to SDBs, and their request to the Small Business Admin-
istration (SBA) to revisit the SDB programs, which the Clinton administration scaled back considerably in response to the 1995 Adarand |11 decision requiring strict
scrutiny of race-preference statutes). The decrease in the percentage of federal contract dollars is consistent with areport by the SBA's Office of Advocacy, which
concluded that although minorities have made significant gains in the small business sector, significant obstacles continue to impede the growth of SDBs. See U.S.
SmALL BusinEss AbMIN., MINORITIES IN BusinEss (2001), available at http://www.sba.gov/advo/stats/min01.pdf.

15. No. 00-CV-1026 (IMR/RE), 2001 U.S. Dist. LEXIS 19565 (D. Minn. Nov. 14, 2001 Nov. 14, 2001).

16. Id. at *34.

17. 1d. at *9.

18. Id. a *10. The court described MnDOT's DBE program as follows:
MnDOT has set an 11.6% overall goal for DBE participation. Under Part 26 of the federal regulations, it determined it could meet 2.6% of its
participation goal using race and gender neutral means, including selecting DBES based on the lowest bid; the remaining 9% of its goal wasto
be met through contract goals. To implement these highway contracting goals, Minnesota required each prime contract-bidder to provide evi-
dence showing it either subcontracted to DBEs in order to meet the contract goal, or engaged in a good faith effort to meet it.

Sherbrooke Turf, 2001 U.S. Dist. LEXIS 19,565, at *8 (citing 49 C.F.R. pt. 53 (2002)).

19. Id. at *18.

20. Id. at *22.

21. 1d. at*23-24. Specificaly, the DBE provision of the program expiresin 2004. Furthermore, the program isautomatically discontinued when a participating state
meetsits annual overall goals through race-neutral meansin two consecutive years. See 49 C.F.R. § 26.51(f)(3).

22. 1d. a *26-27. The court characterized Sherbrooke’s argument that Minnesota's decision to opt into the program was proof of the state’s “inflexibility” as“spe-
cious.” Thecourt reasoned that such logic would lead to the conclusion that opting out of the program isthe “ only ultimate proof a state could offer to show flexibility.”
Id. at *27.

23. Id. at *31.
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Thus far, Sherbrooke has not percolated up to the Supreme
Court. The Adarand VI dismissal assures that the plaintiff in
Sherbrooke will remain focused on federally funded projects
that are delegated to state and local governments. While some
state and local governments wrestle with harmonizing race-
conscious measures with Adarand’s strict scrutiny analysis,
others may simply avoid theissue altogether by eliminating the
programs that include race-conscious provisions.*

It's All in the Classification

Unlike the strict scrutiny analysis required for race-based
classifications, statutory preferences based on “political” clas-
sifications are subject to arational-basis analysis® Thisdis-
tinction was helpful in American Federation of Gover nment
Employees (AFL-CIO) v. United Sates (AFGE),?® where a
Native American firm received an award of acivil engineering
contract pursuant to an exemption under section 8014 of the
2000 Defense Appropriations Act.?” AFGE involved two civil-
ian employees at Kirtland Air Force Base whose positions were
eliminated when the Air Force awarded a contract to aqualified
firm under Native American ownership. The employees-plain-
tiffs alleged that the Section 8014(3) exemption was unconsti-
tutional because it denied them the opportunity to compete for
the award in a public-private cost evaluation.?? The plaintiffs
also alleged that the exemption was not narrowly tailored to
serve a compelling government interest because non-Native

Americans who owned forty-nine percent of a Native Ameri-
can-owned firm would also benefit from the preference.®

The court disagreed with the plaintiffs’ premisethat the pref-
erence was aracial classification subject to strict scrutiny anal-
ysis. The court characterized the preference for Native
Americans as oneinvolving the treatment of a“political” rather
than a “racia” group.*® The “political” characterization was
based on Congress's constitutional powers to regulate com-
merce with Indian Tribes® and the “legislative arm’s unique
authority to legislate on behalf of tribally affiliated Indiansas a
politically-defined group.”? The court reasoned that “ politi-
cal” classifications were subject to rational basis analysis and
concluded that “[n] o reasonable trier of fact could find, looking
at al the evidence, including the history, with all referencesin
favor of the plaintiffs, that the United States' trust obligation
and self-determination of Native Americans are not reasonably
accomplished by enacting the section 8014(3) preference.”

Small Business
Dealing Direct

On 14 March 2002, the DOD issued an interim rule* amend-
ing the Defense Federal Acquisition Regulation Supplement
that permits the DOD to bypass the SBA and contract directly
with SDBs on behalf of the Small Business Administration
(SBA).*® The interim ruleimplements a partnership agreement

24. See, eg., Affirmative Action: City of Charlotte Scraps Set-Aside Program in Face of Lawsuit Challenging Constitutionality, 77 BNA Fep. Cont. Rep. 3, at 65
(Jan. 22, 2002) (discussing the Charlotte, North Carolina, City Council’s decision to drop its program designed to boost parti cipation by women and minoritiesin local
building construction contracts). “According to City Attorney DeWitt McCarley, the city council voted Jan. 14 [2002] to scrap its program after alocal construction
company, backed by the Southeastern Legal Foundation (SLF), challenged its constitutionality in federal court .” Id.

25. See, e.g., Williamson v. Lee Optical, 348 U.S. 483 (1955).
26. 195F. Supp. 2d 4 (D.D.C. 2002).

27. Section 8014 of the Defense Appropriations Act for Fiscal Year 2000 providesin part that “no funds shall be available to convert to contractor performance an
activity or function of the DOD that is performed by more than ten DOD civilian employees until a most efficient and cost effective organization analysis (MEO) is
completed on the activity or function.” Defense Appropriations Act for Fiscal Year 2000, Pub. L. No. 106-79, § 8014(3), 113 Stat. 1212, 1234 (1999). The statute
creates an exemption for firms under fifty-one percent Native American ownership. Seeid.

28. AFGE, 195 F. Supp. 2d at 14-15.
29. Id. at 17-18.

30. Id. at 18. The AFGE court easily extended the “Native American” preference to a“Native Alaskan” preference, and then to the awardee, Chugach, which was
owned by two Native Alaskan-owned corporations. |d. at 21-23. Failure to prove its status as a Native Alaskan firm could have resulted in a different conclusion.
See, e.g., Colorado Constr. Corp., B-290960, 2002 Comp. Gen. LEX1S 133 (Sept. 6, 2002) (holding that an agency reasonably rejected abid submitted in response to
aNative American set-aside solicitation, when the documentation raised questions about the bidder’s eligibility as a Native American enterprise). The government,
of course, could sue any firm that falsely certifies itself to be an enterprise entitled to any preference. See generally Small Disadvantaged Businesses. DOJ Files
Lawsuit Against California Firms For Masquerading as Minority-Owned, 76 BNA Fep. Cont. Rep. 21, at 617 (Dec. 11, 2001) (discussing a Department of Justice
lawsuit against three California construction companies their owners, whom it accused of falsely certifying the companies as SDBS).

31. SeeU.S. Const. art. |, 88, cl. 3.
32. AFGE, 195 F. Supp. 2d at 18.
33. Id. a 24. The preference for Native American-owned firmsis discretionary, not mandatory. In Deponte Invs., Inc., Comp. Gen. B-288871; B-288871.2, Nov.

26, 2001, 2002 CPD 19, the GAO held that aprotestor’s offer was not entitled to a preference for Native American-owned firms where the solicitation did not provide
for apreference. 1d.
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between the DOD and the SBA that replaces amemorandum of
understanding in effect since 6 May 1998. The authority to
bypass the SBA expires on 30 September 2004. The SBA will
continue to determine eligibility under the SDB program® and
to resolve appeals.®”

To Set Aside Or Not To Set Aside

The Federal Acquisition Regulation (FAR) requires set-
aside procurementsfor small businesseswhen thereisareason-
able expectation that the agency will obtain offers from at least
two responsible small businesses. The FAR does not require
agencies to use any particular technique when assessing small
business availability; however, agencies must base their assess-
ments on sufficient facts to establish their reasonableness.®®
Such were the circumstancesin Quality Hotel Westshore; Qual-
ity Inn Busch Gardens.®® In Quality Hotel, the agency took sev-
eral steps before deciding to issue a Request for Proposals
(RFP) on an unrestricted basis.* The contracting officer con-
ducted amarket survey, including an Internet search on a SBA-
maintained Web Site.** The contracting officer also coordi-
nated with the local SBA office, which could not identify any
small business sources.*? The Army’ssmall business specialist,
the local SBA representative, and eventually the General
Accounting Office (GAO), found that the contracting officer’s
decision to keep the requirement “full and open” was reason-
able*®

Although an agency “may” review alarge business proposal
submitted under a cascading set-aside preference, it is not
“required” to view the proposal if the agency achieves suffi-
cient small business competition under the solicitation.* In
Carriage Abstract, the Department of Housing and Urban
Development (HUD) awarded contracts to three small busi-
nesses for real estate closing services in different geographic
areas. The incumbent-protestor, a large business, argued that
HUD was required to evaluate its proposal because it offered a
historically lower price than two of the awardees.*® The GAO
disagreed, noting that the protestor provided no legal support
for its contention. The GAO accepted HUD's explanation “that
such [a cascading set-aside] approach promotes the interests of
small business concerns and also provides the agency with an
efficient means to continue the procurement in the event that
sufficient small business participation is not realized.” %

No Monkey Business With Small Business—Got It?

Carriage Abstract will dolittle to assuage those who believe
federal agencies are not doing enough to include small busi-
nesses. On 15 May 2002, the House of Representatives Small
Business Committee Democrats released a 327-page report,
grading the performance of federal agencies on small business
contracting.*” The report gave “scorecards’ charting the
records of agencies over the past three years. The DOD was
one of two agenciesthat received afailing grade.** Onthe same

34. Defense Federal Acquisition Regulation Supplement; DoD Pilot Mentor-Protege Program, 67 Fed. Reg. 11,435 (proposed Mar. 14, 2002) (to be codified at 48

CFR Parts 219 and 252).

35. See U.S. Der'1 oF Derensg, Derense FEDERAL AcquisiTion ReG. Supp. 219.8 (July 1, 2002) [hereinafter DFARS].

36. The SDB Program is commonly referred to as the “ Section 8 Program.” The program gets its name from its location in the Small Business Act. See 15 U.S.C.

§ 637(a)(8)(1)(A) (2000).

37. SeeFAR, supra note 13, at 19.810.

38. Id. at 19.502-2(b); see, e.g., LBM, Inc., B-290682, 2002 U.S. Comp. Gen. LEXIS 138 (Sept. 18, 2002) (sustaining a protest that the agency did not consider the
application of FAR 19.502-2(b) when it transferred services previously provided by small businesses to a task order under an indefinite-delivery/indefinite quantity

contract).

39. Comp. Gen. B-290046, May 31, 2002, 2002 CPD { 91.

40. The solicitation was for “meals, lodging and transportation for applicants processing at the military entrance processing station (MEPS) in Tampa, Florida.” Id.

a1

41. 1d. at 2.

42. 1d.

43. 1d. a 2, 4. Only two businesses applied as small businesses—the protestors. The contracting officer found the protestors’ documentation of their alleged small

business status insufficient. Id. at 2-3.

44, Carriage Abstract, Inc., B-290676, B-290676.2, 2002 U.S. Comp. Gen. LEXIS 119 (Aug. 15, 2002). “Cascading” set-aside preference refersto asolicitation that
prioritizes proposals by categories. In thisinstance, the priorities were SDBs, small businesses, and last, all businesses regardless of status. Id. at *8.

45. |d. at *4-5. The price offered by the incumbent was $220 per closing compared to the $250 per closing offered by two of the awardees. Id.

46. 1d. at *8.

47. See Federal Agencies Receive Poor Grades For Small Business Contracting, 44 Gov't ConTRACTOR 20, 1195 (May 22, 2002).
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day as the release of the report, Representative (Rep.) Nydia
Velazquez (D-N.Y.) “led the charge against Under Secretary of
Defense for Acquisition, Technology, and Logistics Edward
‘Pete’ Aldridge at a House Small Business Committee hearing
on Defense Department procurement practices affecting small
businesses.”*® Responding to Rep. Velazquez's accusations
that “no one department is ‘ more responsible for the exclusion
of small business' than DOD,” Secretary Aldridge defended the
DOD'’s practices, stating that “approximately 88 percent of
DOD'’s prime contractors are small businesses.”*® Whether the
debate reflects real problems or is politically motivated,> Con-
gresswill continue to pass legislation protecting small business
interests.> Thisis especially true today; President Bush
recently issued an executive order directing federal agenciesto
consider the impact on small businesses whenever the agencies
write new rules and regulations.>

S7zing Up the Competitors

Contractors may appeal to the SBA’'s Office of Hearings and
Appeals (OHA) when a contracting officer denies them small
business status. On 18 July 2002, the SBA issued afinal rule
amending its regulations governing proceedings before the
OHA for size protests and challengesto North American Indus-
try Classification System (NAICS) code designations.> The
final rule explains the purpose of the amendments as follows:

48. 1d. at 5.

This rule improves the appeals process
by revising and clarifying procedures, partic-
ularly those on filing, service, and calculat-
ing deadlines that have proven to be
“stumbling blocks,” causing additional liti-
gation and delays; expedites certain proce-
dures; conforms the regulations and
procedures developed by case law and pre-
vailing practice; and makes plain language
revisions.®®

The changes to the regulations, which became effective on
16 September 2002, include clarifications of how to determine
filing dates® and rules for the exhaustion of administrative rem-
edies.5” In addition to the amendments regarding OHA appeals,
the SBA issued an interim final rule on 23 January 2002, that
adjusted its monetary-based small business size standards to
account for a 15.8 percent inflation rate between 1994 and the
third quarter of 2000.5° The SBA estimates that this amend-
ment, which took effect on 22 February 2002, is expected to
resultin “8,600 newly designated businesses’ and an additional
$46.2 million worth of federal contracts to firms that will now
be designated as small businesses.®

A contractor may appea an OHA ruling, but as one contrac-
tor discovered, a favorable ruling does not necessarily prevent
the agency from awarding the contract to another firm. In
Ceres Environmental Services, Inc. v. United Sates,* the Court

49. See Small Business: House Panel Scrutinizes DOD’s Small Business Contracting Record, 77 BNA Fep. ConT. Rep. 20, at 592 (May 21, 2002).

50. Id.

51. A DOD spokeswoman remarked that “[i]t is unfortunate that the report is not a bipartisan effort but that of one Democrat on the committee.” 1d.

52. See, e.g., Small Business: House Agrees to Set 23% Prime Small Business Contracting Goal for DHS 78 BNA Fep. ConT. Rep. 5, at 135 (July 30, 2002) (dis-
cussing a bipartisan amendment to the Homeland Security Bill that would establish atwenty-three percent small business prime contracting goal for the new Depart-
ment of Homeland Security). There are advocates who support increasing the twenty-three percent goal for small business prime contracting. On 18 July 2002,
Senator John Kerry (D-Mass.) introduced legislation that increases the goa to thirty percent. See Small and Disadvantaged Business Ombudsman Act, S. 2753, 107th
Cong. (2002). The bill would also expand the responsibilities of the SDB Ombudsman, requiring an annual report to Congress on small business and SDB issues.
See Small Business: Sen. Kerry to Introduce Legislation to Raise Government-Wide Small Business Goal to 30%, 77 BNA Fep. ConT. Rep. 24, at 725 (June 18, 2002).
On 3 September 2002, the Senate placed the bill on itslegidative calendar. The bill’s statusis available at http://www.thomas.loc.gov.

53. Exec. Order No. 13,272, 67 Fed. Reg. 53,461 (Aug. 13, 2002).

54. See Small Business Size Regulations; 8(a) Business Development/Small Disadvantaged Business Status Determinations; Rules of Procedure Governing Cases
before the Office of Hearings and Appeals, 67 Fed. Reg. 47,244 (July 18, 2002) (amending 13 C.F.R. pts. 121, 124, 134).

55, Id.
56. 1d. at 47,247 (amending 13 C.F.R. § 134.204(b)(2)).

57. 1d. at 47,245 (amending 13 C.F.R. 8§ 121.1101, 121.1102). Business may now appea formal size determinations and NAICS code designations as a matter of
right to OHA. The appellant must exhaust the OHA appeal procedure before seeking judicial review in court. 1d.

58. Small Business Size Standards; Inflation Adjustment to Size Standards, 67 Fed. Reg. 3041 (Jan. 23, 2002) (amending 13 C.F.R. pt. 121).

59. Thelast inflation adjustment occurred on 7 April 1994. See Small Business Size Standards; Inflation Adjusted Size Standards, 59 Fed. Reg. 16,513 (Apr. 7, 1994)
(amending 13 C.F.R. pt. 121).

60. See Inflation Adjustment to Size Sandards WII Benefit 8,600 Newly-Designated Small Businesses, 44 Gov't CoNTRACTOR 4, 1142, at 12 (Jan. 30, 2002).
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of Federal Claims (COFC) vacated an OHA ruling on an
NAICSclassification. The protestor contended that the Depart-
ment of Agriculture incorrectly classified a small business set-
aside solicitation for ice storm debris removal as “ Other Waste
Collection” instead of “ All Other Heavy Construction.”s? After
the OHA rejected the protestor’s appedl, it filed suit in the
COFC, requesting that the court enjoin the award and grant a
judgment declaring that the “All Other Heavy Construction”
classification was appropriate. In vacating the OHA's ruling,
the COFC noted that the predecessor Standard Industrial Clas-
sification Code (SIC)% for “Other Waste Removal” applied
solely to refuse removal and not some of the other requirements
of the solicitation.®* The COFC remanded the case to the OHA
for a new decision, but did not enjoin the award because the
previous SIC codes used for similar work were not the prede-
cessorsto the NAICS“ All Other Heavy Construction” classifi-
cation.’® The COFC aso determined that it was unlikely that
Ceres would have fallen under the average annual receipts
threshold for any of the counterpart NAICS classifications the
OHA could ultimately choose.®

A dispute over a firm's “small business’ status may occur
even when the parties agree on the applicable NAICS code.?” In
CMS Information Services, Inc.,%® a Request for Quotations
(RFQ) issued to small business Federal Supply Schedule (FSS)
contractors required each vendor to “ self-certify as small busi-
nesses as of the date of quotation submission.”® The protestor,
CMS, was asmall business at the time of its award on the FSS
contract in 1997, but lost its small business status before sub-

61. 52 Fed. Cl. 23 (2002).

mission of the RFQ in 2002. Inits protest, CM S argued that the
SBA's regulations require that vendors certify as small busi-
nesses on the date of “initial offer submission” on the FSS
RFQ.™ The GAO rejected CMS's contention, noting that the
purpose of the RFQ requirement to self-certify was consistent
with the Small Business Act’s goal “to ensure afair proportion
of all government contracts be placed with small business con-
cerns.”™ The GAO disagreed with CMS'’s narrow reading of
the regulation, commenting that although the regulation pro-
vides for size status determination on the date the initia offeris
submitted, “it does not go the next step and provide that small
business status can be established only in connection with the
submission of an offer (as opposed to quotation) or, conversely,
that agencies are not permitted to consider small business sta-
tus, as here, at the time of the submission of a quotation in
response to an FSS.””? The GAO aso noted that this FSS con-
tract had a*“ potential duration of twenty-oneyears,” aperiod of
time during which several of the FSS vendors may lose small
business status.”™

Successful, but “ Nonresponsible” Awardee

In addition to reviewing NAICS and other small business
size status contracting officer determinations, the SBA reviews
a contracting officer’s determination that “an apparent success-
ful small business offeror lacks certain elements of responsibil-
ity.”™ If the SBA finds the contractor “responsible,” it issues a
Certificate of Competency (COC), which states that the con-

62. Id. at 26. The protestor met the “annual average receipts’ small business threshold for “All Other Heavy Construction,” but not for “ Other Waste Collection.”

Id. at 37.

63. On 1 October 2000, the NAICS replaced the SIC as the basis for the SBA's small business standards. See 65 Fed. Reg. 53,533 (Sept. 5, 2000) (amending 13

C.FR.§121.101).

64. Ceres, 52 Fed. Cl. at 35-37. The solicitation also required “the use of heavy equipment to cut debris, remove embedded material, place earth fill, shape embank-

ments, and perform other construction-type related work.” 1d. at 37.
65. Id. at 38-39.

66. Id. at 39.

67. lronically, the applicability of afirm’s“undisputed” small business status is also subject to dispute. See, e.g., Summit Research Corp., Comp. Gen. B-287523,
July 12, 2001, 2001 CPD {176 (holding that an agency incorrectly limited a proposal’s “ small business participation” clause to only the offeror’s proposed subcon-

tractors, but not to the offeror itself, a small business).

68. B-290541, 2002 U.S. Comp. Gen. LEXIS 111 (Aug. 7, 2002).
69. Id. at*2.

70. 1d. at *3 (citing 13 C.FR. § 121.404 (2002)).

71. Id. (citing 15 U.S.C. § 644 (2000)).

72. 1d. at *5 (emphasis added).

73. 1d. a *5n.2. The GAOwill, “asagenera rule, . . . defer to [the] SBA'sjudgment in matters such as this, which fall squarely within its responsibility for admin-
istering the Small BusinessAct.” Id. a *3. In Size Appealsof: SETA Corp., Fed. Emergency Mgmt. Admin., No. SIZ-4477, 2002 SBA LEXIS 10 (Mar. 1, 2002), the
OHA ruled that an agency may properly determine size status under an FSS Multiple Award Schedule Contract (MAS) when it issues the solicitation for a blanket
purchase agreement, not the MAS. The GAO found the concepts in CMS analogous to that in SETA. See CMS, 2002 U.S. Comp. Gen. LEXIS 111, at *7.
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tractor isresponsible“ for the purpose of receiving and perform-
ing a specific Government contract.” ™ When the COC process
extends past a contractor’s bid acceptance period, the contrac-
tor is wise to submit an extension or risk losing its chance to
receive an award.

In Brickwood Contractors, Inc.,” a bidder’s noticeably low
bid prompted the contracting officer to request that the bidder
confirmitsbid. The contracting officer also determined during
a preliminary investigation that the bidder did not have the
required “marine construction experience.””” After a few
exchanges of correspondence, the contracting officer found the
bidder “nonresponsible’ and referred the matter to the SBA for
consideration under the COC procedures. The contracting
officer requested the bidder to extend its bid acceptance date,
knowing that the SBA would not conduct a COC review if the
review would not be completed past the current bid acceptance
date.”® Thebidder failed to do so, and after theinitial bid accep-
tance period passed, the contracting officer advised the bidder
that its bid was no longer valid.” Rejecting the bidder’s con-
tention that the contracting officer’s referral to the SBA was
“untimely,” the GAO explained that no regulation requires a
contracting officer to submit areferral to the SBA that guaran-
tees a COC determination before the end of the bid acceptance
period.®

Contract Bundling
Bundling Brouhaha

Last year's Year in Review reported on the concern over the
effects of contract bundling on small businesses.®* Throughout
the past year, Congress continued to propose legislation
designed to limit the use of contract bundling. The fact that so
many federal agencies have reviewed their actions in light of
these concerns illustrates the breadth of those concerns.

On 17 January 2002, the Office of Small and Disadvantaged
Business Utilization released a benefit analysis guidebook® to
assist DOD acquisition teams considering contract bundling.
The guidebook directs the teams to perform the regulatory
requirement of ascertaining “measurably substantial bene-
fits,”® and offers“ practical advice on avoiding bundling and on
mitigating the adverse impact upon small business when the
bundled action has been determined to be necessary and justi-
fied.”® The guidebook was released on the same day that DOD
issued amemorandum reminding acquisition officialsto “avoid
unnecessary and unjustified bundling of requirements and take
efforts to mitigate the negative impact that contract bundling
has on small business concerns.”%

74. See FAR, supranote 13, at 19.602-1. The elements of responsibility include, but are not limited to, “ capability, competency, capacity, credit, integrity, persever-

ance, tenacity, and limitations on subcontracting.” Id.

75. Id. at 19.601(a).

76. Comp. Gen. B-290444, Jul. 3, 2002, 2002 CPD { 121.
77. 1d.at 2.

78. 1d.at 3.

79. Id.

80. Id. at 6. The GAO was also unconvinced by the bidder’s assertion that it had actually faxed a request to extend the bid acceptance period in time, accepting the
contracting officer’s explanation that the request was never received. Id. at 7-8. Thiscaseillustrates GAO's deference to a contracting officer’sdiscretion in handling
small business procurements. See also Quality Trust, Inc., Comp. Gen. B-289445, Feb. 14, 2002, 2002 CPD 1 41 (denying a protest where the contracting officer
refuses to review the protestor’s responsibility after the SBA declines to issue a COC and the protestor offers no new evidence). As mentioned earlier, deference
extends to the SBA in “size” disputes with contractors. See FAR, supra note 13, at 19.602-1; accord E.F. Felt Co., Inc., Comp. Gen. B-289295, Feb. 6, 2002, 2002
CPD 1 37 (dismissing a protest alleging bad faith on the part of the SBA for refusing to issue a COC).

81. Seegenerally 2001 Year in Review, supra note 1, at 43.
82. Thisguidebook is available at http://www.acq.osd.mil/sadbu.

83. See FAR, supra note 13, at 7.107.

84. See Contract Bundling: DOD Takes Aggressive Actions to Prevent Unnecessary Bundling, Mitigate Impact, 77 BNA Fep. ConT. Rep. 9, at 241 (Mar. 5, 2002).

85. Id.
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One senator praised the Air Forcefor itsdecision to set aside
a multimillion-dollar C-20 aircraft maintenance and support
contract for small business.®® Last year’s most notable contract
bundling case, however, remains a thorny issue for more skep-
tical members of Congress.8” Congress continues to scrutinize
agencies’ bundling practices as complaints from small busi-
nesses mount.® Dissatisfaction with federal agencies’
approach to contract bundling has led to bills designed to close
“loopholes that have allowed agencies to circumvent statutory
safeguards intended to ensure that separate contracts are con-
solidated for sound economic reasons, and not merely for con-
venience.”®

Notwithstanding last year’s Phoenix decision, the GAO con-
tinues to closely scrutinize single contracts previously divided
among several vendors. In TRS Research,* the GAO held that
a single-source procurement for leased intermodal container
equipment and the management of an intermodal container
leasing program was improperly bundled. Nine vendors,
including the protestor, previously supplied the majority of
containers through indefinite-delivery/indefinite-quantity con-
tracts under a Master Lease Agreement (MLA).t The agency

contended that the contract did not meet the definition of bun-
dling because it was not “consolidating two or more procure-
ment requirementsfor goods or services previously provided or
performed under separate smaller contracts.”®? Instead, the
agency stated that the current requirement was a “single”
requirement, and therefore not subject to statutory bundling
restrictions.®® The GAO disagreed, noting that the MLA func-
tioned as a “list of a range of multiple procurement require-
ments’ and that the “nine contracts awarded under the MLA
were of varied scope and covered varying lists of equipment.”®*
Consequently, the GAO sustained the protest and recom-
mended that the SBA have an opportunity to propose alterna-
tive actions or to appeal the agency’s consolidation of
requirements.®

HUBZone and SDBs. Can't We Just All Get Along?

Last year’s Year in Review reported on changesin the HUB-
Zone Program® which were designed to ease eligibility rules
and clarify the program’s scope.®” The quest to end the confu-
sion over any perceived priority between HUBZone businesses

86. See Small Business: Air Force Reserves C-20 Aircraft Support Contract for Small Business, 76 BNA Fep. ConT. Rep. 21, at 606 (Dec. 11, 2001). Senator Chris-
topher “Kit” Bond (R-Mo.), ranking member of the Small Business and Entrepreneurship Committee, voiced ahope that the set aside “ will serve asapractical example
for other branches of the Armed Services.” |d. The article also refersto a GAO report that outlines the impressive gains made by small business using the Internet.
See GeNERAL AccounTing OFrice, ReporT No. 02-1, Electronic Commerce: Small Business Participation in Selected On-Line Procurement Programs (Oct. 29, 2001).
Gains made by small businesses using the Internet are most likely to increase due to other projects that benefit small businesses. See Press Release, U.S. Small Busi-
ness Administration, businesslaw.gov wins E-Gov Award, Announces Partnership With Cornell University (July 25, 2002) (on file with author) (discussing awebsite
launched on 5 December 2001 that is designed to help small businesses comply with laws and regulations).

87. See Phoenix Scientific Corp., Comp. Gen. B-286817, Feb. 24, 2001, 2001 CPD 1/ 24; see also 2001 Year in Review, supra note 1, at 44-45 (discussing the rever-
berative effects of Phoenix).

88. See Federal Contract “ Watch List” Highlights Bundled Contracts That Freeze Out Small Businesses, 44 Gov't ConTRACTOR 17, 1169 (May 1, 2002) (referring
toacongressional report that targets ten huge contract bundling contracts because of the effect on small business); see also Small Business: Small Businesses Criticize
Impact of Contract Bundling, Sreamlining on Bottom Lines, 77 BNA Fep. ConT. Rep. 24 (June 18, 2002) (discussing a public meeting hosted by the Office of Federal
Procurement Policy Administrator, Ms. Angela Styles, where the “ consensus among most of the speakers was that obtaining contracts from the federal government
in today’s environment is extremely difficult and in many cases just plain ‘unfair’”). Id.

89. SeeContract Bundling: Two Senate BillsIntroduced to Tighten Contract Bundling Rules, 77 BNA Fep. ConT. Rep. 19 (May 14, 2002) (referring to S. 2463, 107th
Cong. (2002) and S. 2466, 107th Cong. (2002)). On 7 May 2002, S. 2463 was forwarded to the Senate Armed Services Committee, and on 8 October 2002, the Senate
placed S. 2466 onitslegidative calendar. Thehills' statusesare available at http://www.thomas.loc.gov. The Senate has not been the only |egislative body introducing
bills that would limit contract bundling. See, e.g., H.R. 2867, 107th Cong. (2002). The bill, introduced by Representative Nydia Velazquez (D-NY'), would require
the SBA to appeal to the Office of Management and Budget when a federal agency rejects an SBA recommendation to alter the procurement strategy on a bundled
contract. Furthermore, the bill would extend the amount of time for small businesses to respond to a solicitation for a bundled contract. 1d.

90. Comp. Gen. B-290644, Sept. 13, 2002, 2002 CPD 1 159.

91. Id. at 2. In addition, three small businesses provided other items inadvertently omitted from the MLA. Id. at 3.

92. Id. at 3 (citing 15 U.S.C. 8 632(0)(2)(3) (2000)). This contention seems contradictory to the agency’s admission that “awarding a single contract . . . will cure
performance problems experienced under the previous fragmented and inefficient approach.” Id.

93. 1d. at 4; see 13 C.F.R. § 125.2(d)(3)(iii)(A)(2) (2002) (requiring the greater of a cost savings of $7.5 million or five percent of the total value of a contract equal
to or greater than $75 million).

94. TRS, 2002 CPD 1 159, at 5-6; see also Vantex Serv. Corp., Comp. Gen. B-290415, Aug. 8, 2002, 2002 CPD { 131 (holding that a contract bundling portable
latrine services with fixed site waste removal unfairly restricted competition when the Army could not show significant cost savings).

95. TRS 2002 CPD 1159, at 9.

96. See 15 U.S.C. 8657(a) (2000); see also FAR, supra note 13, at 19.13. The HUBZone program was designed to increase employment opportunities by providing
federal contracting assistance for qualified small business concerns located in historically under utilized business zones.
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and SDBs continues. On 28 January 2002, the SBA issued a
proposed rule to “clarify parity” between the two categories of
businesses.® Specifically, acontracting officer should consider
“where the contracting activity isin fulfilling its HUBZone and
[section] 8(a) programs in determining how to fulfill a particu-
lar procurement requirement.” % The proposed rule also directs

ing between the two programs.’® The proposed rule has both
strong proponents and opponents. Some believe“that Congress
intended that the two programs be on equal footing.”** Others
see the move to parity as a*“naked attempt to destroy the [sec-
tion] 8(a) program.”%2 Despite the need for clarity,'®® the pro-
posed ruleis not final. Major Modeszto.

contracting officers to exercise their “discretion” when choos-

97. See 2001 Year in Review, supra note 1, at 45.

98. See 67 Fed. Reg. 3826 (Jan. 28, 2002) (amending 13 C.F.R. § 126.103 (2002)).
99. 67 Fed. Reg. at 3832.

100. Id.

101. See HUBZone: SBA Proposed Rule Would Clarify Parity Between 8(a), HUBZone Programs, 77 BNA Fep. ConT. Rep. 5 (Feb. 5, 2002) (sharing a sentiment
held by the HUBZone Program’s author, Senator Christopher “Kit” Bond (R-Mo.) and others favorable to the HUBZone Program). In the article, Senator Bond
explained hisenthusiasm for the proposed change asfollows. “Ensuring parity between HUBZones and [section] 8(a) will alow both programsto move forward from
the controversy that has dogged them for the past two years.” Id.

102. Id. (quoting Rep. Nydia Velazquez (D-NY)). Hank Wilfong, the President of the National Association of Small Disadvantaged Businesses, shares Rep.
Velazquez's concern. Mr. Wilfong pointed out that an agency’s determination of whether it has met its HUBZone and section 8(a) goalsisimpossible to make because
“while there is a statutory [three] percent goal for the HUBZone Program, there is no similar goal for the [section] 8(a) program.” 1d.; see also 77 BNA Fep. ConT.
Rer. 10, at 276 (Mar. 12, 2002) (discussing Senator John Kerry’s (D-Ma) concern that the proposed rule “will strikethewrong balance” between thetwo programs). 1d.

103. See GeNerAL AccounTING OFrice, RerorT No. 02-57, Small Business: HUBZone Program Suffers from Reporting and Implementation Difficulties (2001) (report-
ing that HUBZone program achievementsfor fiscal year 2000 were significantly inaccurate). Id. at 1. One of the primary excusesfederal contracting personnel offered
for not achieving HUBZone participation goal—1.5 percent of the value of all prime contract awards—was the SBA’s guidance that emphasizes the section 8(a) pro-
gram over the HUBZone program. Id. at 7-8. One point, however, is clear. If confusion exists about whether the solicitation calls for aHUBZone or another type of
preference, a protestor needsto fileits protest prior to bid opening because the source of the confusion will probably be considered a patent ambiguity. See, e.g., J&H
Reinforcing & Structural Steel Erectors, Inc. v. United States, 50 Fed. Cl. 570 (2001).
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Foreign Purchases
Black Beret Update

Last year's Year in Review issue reported on the congres-
sional scrutiny of the Chief of Staff’s decision to make the new
black beretsthe Army’s standard headgear by 14 June 2001, the
Army’s first birthday of the new millennium.! A General
Accounting Office (GAO) report detailed the facts and circum-
stances |eading to the decision to purchase the berets from sev-
eral foreign suppliers.2 Three of the contract actions were non-
competitive procurements, justified based on the “unusual and
compelling urgency” to meet the Chief of Staff’s deadline.® In
addition, the Defense Logistics Agency (DLA) neglected to
seek a Small and Disadvantaged Business Utilization Office
review to determine the feasibility of small business participa-
tion.*

The DLA's use of a Berry Amendment waiver, which usu-
ally requires the Department of Defense (DOD) to purchase
military clothing from domestic firms, also dismayed Con-
gress.® At the time the DLA invoked the Berry Amendment
waiver provision, such waivers were possible if the “ Secretary
concerned or [his] designee determine[d] that [the items] can-

not be acquired when needed in a satisfactory quality and suffi-
cient quantity grown or produced in the United States.”® The
DLA approved waivers’ for al of the foreign companies, citing
the 14 June 2001 deadline as the “emergency” justifying the
waivers.? On 2 May 2001, the Army announced at a hearing
that it would not outfit any of itsthree million troopswith berets
from foreign sources, particularly from Chinese manufacturers
contracting with the British Company Kangol, Ltd.®

On 11 December 2001, GAO filed a follow-up report “to
assess the current status of the black beret procurement as well
as the status of DOD'’s efforts to ensure proper waivers of the
Berry Amendment.”2® As of mid-October 2001, “2.1 million
berets had been delivered to DLA, but lessthan 1 million [had]
been distributed to Army, National Guard and Reserve person-
nel.”* The reasons for the distribution delay were the cancel-
lation of three contracts for failure to deliver the berets on time
and the decision to not outfit any troops with Chinese-manufac-
tured berets.’? Thereport added, “DLA isin the process of con-
tracting for additional berets so that it can distribute two berets
to all personnel and have an adequate stock.”*®* The Army has
come closer to this goal, having recently announced the award
of acontract for the manufacture of berets.** Eventhisdecision,
however, may cause certain members of Congress some angst.*®

1. SeeMajor John J. Siemietkowski et al., Contract and Fiscal Law Developments of 2001—The Year in Review, ArRmy Law., Jan./Feb. 2002, at 76-77.

2. See GeN. AccounTing Orrice, RerorT No. GAO-01-695T, Contract Management: Purchase of Army Black Berets (May 2, 2001) [hereinafter GAO-01-695T].

After amending a contract with the current domestic supplier of berets, the Defense Logistics Agency (DLA) awarded contracts to two foreign suppliers and later
made competitive awards to four additional foreign suppliers. The six foreign suppliers were from Canada, Romania, South Africa, Sri Lanka, India, and China. The
Chinese supplier, Kangol, Ltd., was actualy a United Kingdom contractor. Kangol’s participation caused the most controversy in light of the prolonged standoff
between the United States and China over a downed Navy surveillance plane. Id. app. I.

3. Id. (quoting David E. Cooper, Director, Acquisition and Sourcing Management).

4. Id.at 2andapp. . One of the non-competitive awards was at a price fourteen percent higher than the domestic price. The price on the single largest noncom-
petitive contract was twenty-seven percent higher than the average competitive price. Id.

5. See10U.S.C. § 2533a(2000); see also U.S. Der'T oF DereNse, Derense Fep. AcquisiTion Rec. Supp. 225.7002-1(a) (1 July 2002) [hereinafter DFARS].

6. SeeDFARS, supranote5, at 225.7002-1(a) (emphasis added). On 1 May 2001, the Deputy Secretary of Defense cancelled the delegation of authority previously
granted to the DLA Director and Senior Procurement Executive. Asaresult, only the Service Secretaries and the Under Secretary of Defense for Acquisition, Tech-
nology, and Logistics have Berry Amendment waiver authority. See Memorandum, Deputy Secretary of Defense, to the Under Secretary of Defense for Acquisition,
Technology, and Logistics, and Secretaries of the Army, Navy and Air Force, subject: The Berry Amendment (1 May 2001) (on file with author). Consequently, the
most recent version of the DFARS no longer includes the term “or designee.” See DFARS, supra note 5, at 225.7002-1(b).

7. TheDeputy Commander of the DLA's Defense Supply Center at Philadelphia, Pennsylvania, approved the first two waivers on 1 November 2000 and 7 December
2000. The DLA's Senior Procurement Executive approved a third waiver on 13 February 2001. See GAO-01-695T, supra note 2, at 3.

8. |d.; seegenerally Buying the“ Black Beret” : Balancing Customer “ Needs’ and Socio-Economic Palicies, 43 Gov't ConTRACTOR 15, 158 (Apr. 18, 2001) (opin-
ing that the emergency was more a by-product of an “arbitrarily selected” deadline rather than a true emergency).

9. See Chinese Beretsto Be Surplused as Army Bows to Political Pressure, 43 Gov't ConTRACTOR 18, 1191 (May 9, 2001). The Chinese-made berets will be char-
acterized as surplus property, aresult described by one commentator as “ replacing one symbolic gesture with another.” 1d.

10. GeN. AccounTing Orrice, ReporT No. GAO-02-165, Contract Management: Update on DOD'’s Purchase of Black Berets 1 (2001) [hereinafter GAO-02-165]
(quoting David E. Cooper, Director, Acquisition and Sourcing Management).

11. Id.at 3.
12. 1d. Thedecision to stock the Chinese-manufactured berets as surplus affected “ about 925,000 of the berets, valued at $6.5 million.” Id.

13. Id.
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Because of the beret controversy, the DOD is exercising tighter
controls on Berry Amendment waivers.16

DOD IG Haslts Say on Buy American Act & Berry Amendment
\iolations

After last year's beret saga, the GAQO's recent report was a
welcome sign that the DOD was making progress on monitor-
ing its procurement practices relating to foreign purchases.'”
Unfortunately, not all of the news during the past year was pos-
itive. On 20 March 2002, the DOD Inspector General (IG)
issued a report evaluating the DOD’s compliance with the Buy
American Act (BAA)* and the Berry Amendment?® during fis-
cal years 1998 and 1999.%° The report discussed “698 of the
procurements [of military clothing and related items], valued at
$136.7 million, by 65 installations.”? The report summarized
violations as follows:

[DOD] contracting officers continued to vio-
late the Buy American Act on FY 1998 and
1999 procurements of military clothing and
related items. Of 698 contracts reviewed,
416 (60 percent) did not include the appropri-

abroad without determining whether items
manufactured in the United States or aquali-
fying country were available, as required by
the Buy American Act, or items manufac-
tured in the United States were available, as
required by the Berry Amendment. As a
result, contracting officers awarded 28 con-
tracts to contractors that supplied $593,004
worth of items manufactured abroad that
may have been available from contractors
supplying items manufactured in the United
States. The noncompliance with the Berry
Amendment resulted in three potential viola-
tions of the Anti-Deficiency Act because the
contracts were either funded directly with
appropriated funds or working capital funds
that were reimbursed with appropriated
funds, which are not available for the pro-
curement of foreign-made items.?

DOD Proposes Rule to Negate Unfair Treatment of Certain

U.S. Products

ate contract clause to implement the Buy
American Act or the Berry Amendment.
Contracting Officers at 13 military installa-
tions procured military clothing and related
items that were manufactured or produced

On 30 July 2002, the DOD issued a proposed rule?® that
would amend the Defense Federal Acquisition Regulation Sup-
plement (DFARS) to avoid “treating products substantially
transformed in the United States less favorably than products
substantially transformed in a designated, Caribbean Basin, or

14. See Cabot Company Wins Beret Contract from Army, AssociATED Press STATE & LocaL WIRE, Sept. 25, 2002 (announcing the Army’s award of a $3.6 million
contract to Bancroft Cap Company, a Cabot, Arkansas manufacturer).

15. See Duncan Adams, Military Contract Up in the Air; Sen. George Allen Made Announcement Sept. 12 About Future Jobsin SW. VA., RoanokEe TiMES & WORLD
NEews, Sept. 25, 2002, at A9. The article discusses the DLA's response to Virginia Senator George Allen’s announcement that the contract award for military berets
would go to a manufacturer in Southwest Virginia. A DLA spokesman characterized Senator Allen’s announcement as “not correct.” 1d.

16. The GAO commented that “[b]ecause DOD istaking actions to ensure proper waivers of the Berry Amendment, we are not making any recommendations.” See
GAO-01-165, supra note 10, at 1. In addition to the limitations on Berry Amendment waivers, the DLA sent additional guidance to its buying activitiesto “heighten
supplier awareness of the requirements of the Berry Amendment and thus facilitate compliance with the Amendment.” Id. at 7.

17. Seegenerallyid.
18. See41 U.S.C. § 10a(2000).
19. See 10 U.S.C. § 2533a(2000).

20. U.S. DerP'T oF DereNsE, INsPECTOR GEN., REP. No. D-2002-066, Buy American Act | ssues on Procurements of Military Clothing (Mar. 20, 2002) [hereinafter DOD
1G RerorT 02-066], available at http://www.dodig.osd.mil/audit/reports/fy02/02-066.pdf.

21 Id.ati.

22. 1d. The DOD General Counsel declined to treat twenty-five BAA violations relating to procurements of commercial items as potential ADA violations because
of ambiguitiesin the DFARs. Accordingly, the DOD General Counsel issued a prospective opinion that states that the BAA applies to procurements of commercial
items. Memorandum, Office of the General Counsel, Dep't of Defense, to Deputy Assistant Inspector General for Auditing, Office of the Inspector General, subject:
Request for Opinion Whether Certain Expendituresin Violation of the Buy American Act (41 U.S.C. § 10a-d) Also Violate the Antideficiency Act (31 U.S.C. § 1341)
(18 Jan. 2002) (on file with author). One month before, the Army, perhaps anticipating the report’s conclusions, had distributed amemorandum directing procurement
officialsto increase emphasison BAA and Berry Amendment compliance. See Memorandum, Office of the Assistant Secretary of the Army, Acquisition, Technol ogy,
and Logistics, to Principal Assistants Responsible for Contracting, subject: Buy American Act and Berry Amendment Restrictions on the Procurement of Military
Clothing and Related Items (14 Feb. 2002) (on file with author).

23. Defense Federal Acquisition Regulation Supplement; Trade Agreements Act—Exception for U.S. Made End Products, 67 Fed. Reg. 49,278 (proposed July 30,
2002) (to be codified at 48 C.F.R. pts. 225, 252).
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North American Free Trade Agreement country.”?* EXisting
DFARS policy places a fifty percent price evaluation prefer-
ence for domestic end products over U.S.-made end products
that do not qualify asdomestic end products.® For acquisitions
subject to the Trade Agreements Act (TAA),? however, an end
product of a designated Caribbean Basin country?” or North
American Free Trade Act (NAFTA) country® is exempt from
application of the fifty percent evaluation factor, regardless of
the source of the product’s components. The proposed change

would eliminate the fifty percent price evaluation that the DOD
gives to domestic end products subject to the TAA over U.S.--
made end products with a foreign component content of fifty
percent or greater. The goal is to provide a disincentive for
companies that provide domestic end products containing for-
eign components to move their facilities to designated Carib-
bean Basin or NAFTA countries. Comments on the proposed
rule were due on 30 September 2002. Major Modeszto.

24. 1d. at 49,279; see also Buy American Act: DOD Violates BAA, Berry Amendment On Clothing Procurements, |G Finds, 78 BNA Fep. ConT. Rep. 6, at 403 (Aug.

6, 2002).

25. See DFARS, supranote 5, at 225.5. The DFARS defines a domestic end product as:

i. An unmanufactured end product that has been mined or produced in the United States; or
ii. Anend product manufactured in the United Statesif the cost of its qualifying country components and its components that are mined, pro-
duced, or manufactured in the United States exceeds 50 percent of the cost of al of its components.

Id. at 252.225-7001(a)(2)(i) and (ii).
26. 19 U.S.C. §8 2501-2582 (2000).
27. See DFARS, supranote 5, at 252.225-7007(a)(1).

28. 1d. at 252.225-7007(a)(4).
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Randolph-Sheppard Act
RSA! Continues to Score Knockouts in Food Fights

Last year’s Contract Law Year in Review? reported on NISH
v. Cohen,® a case from the U.S. Court of Appealsfor the Fourth
Circuit that affirmed a district court holding that the preference
for blind vendorsin the Randol ph-Sheppard Act (RSA) applies
to the procurement of dining facility services.* On 15 February
2002, “in a case with virtually identical facts to [NISH v.
Cohen],” the United States District Court for the District of
New Mexico held that the Air Force properly applied the blind
vendor priority of the RSA to acontract for operation of amess
hall.®

In NISH v. Rumsfeld, RCI, Inc. was the Javits-Wagner-
O'Day Act (JWOD)® mandatory source contractor for ten years
before the award to the New Mexico Commission for the Blind
(NMCB). RCI argued that the RSA did not apply to military
mess halls “ because vending as envisioned by the RSA islim-
ited to an entirely private transaction and, in obtaining full food
services for mess halls, the DOD is expending appropriated
funds.”” The court disagreed with RCI’s view that the expendi-
ture of appropriated funds was dispositive. Instead, it took a

broader view, reasoning that the federal government engagesin
a “procurement” as defined in the Competition in Contracting
Act (CICA)2 “[w]hen the federal government determines that
there is a need for services for its employees or the public and
thus contracts with a vendor to come onto federal property.”®
The court a so deferred to the Department of Education’s inter-
pretation that the RSA applies to contracts for military mess
halls because the RSA itself issilent on theissue.’® Finally, the
court found the Fourth Circuit’'s reasoning “persuasive” on the
issue of the conflict between JWOD and the RSA.2* Given that
the facts, rationale, and holdings of NISH v. Cohen and NISH v.
Rumsfeld were strikingly similar, RSA and JWOD proponents
may have fought the last round of their food fights.*2

Only “ Competitive” Sate Licensing Agencies Need Apply

In North Carolina Division of Services for the Blind
(NCDSB) v. United Sates,*® the government issued a solicita
tionto providefull food and dining facility attendant services at
Fort Bragg, North Carolina. The solicitation, which included a
“detailed description of the evaluation factors to contract
award,” stated that the“ Army will award the contract to the off-
eror who represents the best value.”** The solicitation was

1. TheRandolph-Sheppard Act, 20 U.S.C. § 107(a)-(f) (2000), is designed to maximize the number of vending facilities on federal property that are operated by the
blind. Theoriginal Act waslimited in scope and extended a priority to contractsin federal buildings for newsstands, snack bars, and similar establishments. 1n 1974,
Congress extended the definition of vending facilities subject to the Act to include cafeterias. Act of Dec. 7, 1974, Pub. L. No. 93-516, 88 Stat. 1617.

2. Mgjor John J. Siemietkowski et al., Contract and Fiscal Law Developments of 2001—The Year in Review, Arvy Law., Jan./Feb. 2002, at 123 [hereinafter 2001
Year in Review].

3. 247 F.3d 197 (4th Cir. 2001). Although NISH appearsto be an acronym, the full name of this organization is The Committee for Purchase from People Who Are
Blind or Severely Disabled. NISH Web Site, NISH Contacts (Nov. 21, 2002), at http://www.jwod.gov/jwod/contacts/nish_contacts.htm.

4. Cohen, 247 F.3d at 204; see also 2001 Year in Review, supra note 2, at 123.

5. NISH v. Rumsfeld, 188 F. Supp. 2d 1321, 1326 n.7 (D.N.M. 2002).

6. The Javits-Wagner-O' Day Act (JWOD), 41 U.S.C. 88 46-48c (2000), authorizes an independent federal agency, the Committee for Purchase From People Who
Are Blind and Severely Disabled, to identify products and services for federal procurement that persons with disabilities can provide. This committee had designated

the NISH asthe central nonprofit agency facilitating procurement from qualified agencies. Cohen, 247 F.3d at 200.

7. Rumsfeld, 188 F. Supp. 2d at 1326. All the parties* appear to concede that if the RSA does not apply to contracts for military mess hall services, the IWOD would
require the Kirtland [Air Force Base] to contract with RCI for full food services at the messhall.” Id. at 1324.

8. Competition in Contracting Act of 1984 (CICA), Pub. L. No. 98-369, 98 Stat. 1175 (codified as amended in scattered sections of 10 U.S.C., 31 U.S.C,, and 41
U.SC).

9. Rumsfeld, 188 F. Supp. 2d at 1324.
10. 1d. at 1328.

11. Id. at 1329 (referring to the Fourth Circuit's remark that the “ basic tenant of statutory construction [is] that when two statutes ostensibly apply, the more specific
of the two control[g]").

12. During the writing of this article, the Comptroller General decided a case that underscored the general view that the RSA preference does not conflict with other
required sources procurements. In Intermark, Inc., B-290925, 2002 U.S. Comp. Gen. LEX1S 167 (Oct. 23, 2002), the General Accounting Office (GAO) held that an
agency improperly withdrew a small business set-aside procurement on the basisthat the RSA State Licensing Agency (SLA) for the State of Alabamawas not asmall
business. Therefore, the agency believed that it needed to open the solicitation competition to all businesses. The GAO disagreed, stating that the solicitation could
offer a“cascading” set of priorities. That is, the SLA will receive the award if it falls within the competitive range and consultation with the Secretary of Education
agrees the award should be made to the SLA. |f both of these conditions are unmet, then the competition is limited to the eligible small businesses. Id. at *6-7.

13. 53 Fed. Cl. 147 (2002).

JANUARY/FEBRUARY 2003 THE ARMY LAWYER « DA PAM 27-50-359 77



issued as a small business set-aside, rather than pursuant to the
RSA.15 After evaluating the bids, the contracting officer
informed the state licensing agency, NCDSB, that it was out-
side of the competitive range and that its proposal “ did not have
areasonabl e chance of being selected for award.” ¢

The Court of Federal Claims (COFC) first settled the issue
of the standing of Mr. Timothy M. Jones, one of the plaintiffs
who would take over the contract and receive its benefits. The
COFC determined that Mr. Jones, asthe blind licensee, “would
be the contract manager, one of the people identified by
NCDSB ‘in positions of importance in the contract,” but cer-
tainly not a bidder or offeror.”*” Therefore, Mr. Jones did not
fit the CICA’s definition of the term “interested party.”®

14. Id. at 152.

The court came to a similar conclusion in response to the
contention that NDCSB would have a reasonable chance to
receive the award if Fort Bragg had properly applied the RSA
at the beginning of the solicitation. Specifically, the COFC held
that the NCDSB lacked standing because it “ cannot show that
it would have been in aposition to receive the challenged award
sinceit was not in the competitive range asrequired to apply the
RSA priority.”*® In addition to the standing issues, the COFC
concluded that the challenge to the solicitation itself was
untimely.? Finally, the COFC regj ected the argument that “ RSA
regulations require the application of a competitive range defi-
nition that is different from that typically used in federal pro-
curement.”? Major Modeszto.

15. Id. at 154. To support its conclusion that the solicitation did not qualify under the RSA, the court mentions a memorandum by the Fort Bragg Contracting Office,
which was submitted to the Army through its higher headquarters at Forces Command. The memorandum reported that the solicitation did not qualify under the RSA.
Id. The COFC, however, did not mention the specific contents of the memorandum because the “court’sruling . . . does not rely upon such opinionsin any manner.”
Id. at 154 n.8.

16. Id. at 153.

17. 1d. at 162 (emphasis added).

18. See Competition in Contracting Act, Pub. L. No. 98-369, § 2741(a), 98 Stat. 1175, 1199 (codified as amended at 31 U.S.C. 3551) (defining the term “interested
party” as*an actua or prospective bidder or offeror whose direct economic interest would be affected by the award of the contract or by failureto award the contract”).

19. NCDSB, 53 Fed. Cl. at 162. The RSA authorizes the Department of Education to “[prescribe] regulations designed to accomplish the purposes of the statute.”
20 U.S.C. § 107(b)(2) (2000). The regulations are promulgated at 34 C.F.R. § 395.1-.38 and state, in pertinent part,

If the proposal received from the State licensing agency isjudged to be within the competitive range and has been ranked among those proposals
which have a reasonable chance of being selected for final award, the property managing department, agency, or instrumentality shall consult
with the Secretary as required under paragraph (a) of this section.

34 C.F.R. § 395.33 (2002).

20. NCDSB, 53 Fed. Cl. at 165 (“adopt[ing] the General Accounting Office rule that protests based upon alleged improprieties in a solicitation which are apparent
prior to bid opening or the time of receipt of proposals’ are untimely).

21. Id. at 167.
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Labor Standards
The President’s Proprietary Authority

In Building Construction Trades Department, AFL-CIO v.
Allbaugh,* the United States Court of Appealsfor the District of
Columbia Circuit (Court of Appeals) reversed the United States
District Court for the District of Columbia (District Court) and
held that President Bush acted within his constitutional author-
ity when heissued an Executive Order? (EO) that prohibited the
required use of project labor agreements® (PLA) on any federal
or federally funded construction projects.

On 17 February 2001, President Bush signed EO 13,202.
The EO prevents contracting authorities from requiring or for-
bidding the use of PLAs.®> The plaintiffs® challenged the valid-
ity of the EO after the Federal Highway Administration rejected
a bid specification that incorporated a PLA for a federally
funded construction project.” The District Court held that the

1. 295 F.3d 28 (2002).
2. Exec. Order No. 13,202, 66 Fed. Reg. 11,225 (Feb. 22, 2001).

3. APLAIs

President exceeded his authority by issuing the EO.2 The court
also found that the National Labor Relations Act® (NLRA) pre-
empted the President’s authority because the EO “abridged the
rights granted in the Act and would alter the delicate bal ance of
bargaining and economic power that the NLRA establishes.”1°
The District Court issued a permanent injunction against
enforcement of the Executive Order; the agency appealed this
injunction.t

On appeal, the Court of Appeals reversed and vacated the
District Court’sinjunction. The Court of Appealsheldthat “the
President’s power necessarily encompasses general administra-
tive control of those executing the laws,” which “frequently
requires the President to provide guidance and supervision to
his subordinates.”*? The court determined that the EO was
“such an exercise of the President’s supervisory authority over
the Executive Branch.” 23

[a] multi-employer, multi-union prehire agreement designed to systemize labor relations at aconstruction site. It typically requiresthat all con-
tractors and subcontractors who will work on a project subscribe to the agreement; that all contractors and subcontractors agree in advance to
abide by a master collective bargaining agreement for al work on the project, and that wages, hours, and other terms of employment be coor-
dinated or standardized pursuant to the PLA across the many different unions and companies working on the project.

Bldg. Constr., 295 F.3d at 30.

4. 1d. at 36. The EO applies to “any executive agency issuing grants, providing financial assistance, or entering into cooperative agreements for construction

projects.” Id.

5. Id.at 30.

6. The plantiffs were the Building and Construction Trades Department of the AFL-CIO (BCTD), the Building Construction Trades Council (BCTC), and the City
of Richmond, California. The BCTD consists of fourteen national |abor organizations. The BCTC consists of twenty-seven local 1abor unions representing construc-
tion workersin Contra Costa County, California. The BCTD alleged that the EO inhibited the enforcement of the PLA in the Woodrow Wilson Bridge Construction
Project and future contracts. The BCTC claimed that the EO inhibited its ability to negotiate PLAs on future federally funded City of Richmond projects. The City
of Richmond alleged that the EO inhibited its ability to require PLAs on federally funded construction projects without losing access to federal funds. Id. at 30-31.

7. 1d. (“The plaintiffs negotiated a PLA for the Woodrow Wilson Bridge Construction Project. Congress appropriated $1.5 billion for the project and transferred
ownership of the bridge to the District of Columbia, the State of Maryland, and the Commonwealth of Virginia.”). Although this arrangement transferred ownership
and control of the project to state agencies, it required them to submit bid specifications to the Federal Highway Administration for approval. Id.; 23 C.F.R. 88
630.205(€e), 635.104(a), 635.112(a) (2002).

8. Bldg. Constr., 295 F.3d at 31. Thedistrict court held that the “ President could not impose the conditions of the EO upon the administration of federal fundswithout
the express authorization of the Congress and that no other statutes authorized the President’s action.” Id.

9. 29U.SC. 88 151-159 (2000).

10. 1d. Initsopinion below, the District Court explained as follows:
The PLA isaform of aprehire collective bargaining agreement [which is] usually negotiated before the start of a construction project. Section
8(f) of the NLRA, 29 U.S.C. § 158(f), authorizes the use of prehire agreements in the construction industry. Section 8(e) of the NLRA, 29
U.S.C. § 158(e), authorizes prehire agreements to require all contractors and subcontractors performing work on a particular construction
project to be bound by the terms of a prehire agreement covering the project. Taken together, [ Sections] 8(e) and (f) of the NLRA authorize the
use of aPLA on aconstruction project, pursuant to which all contractors and subcontractors operating on the project must agree to adhere to

the PLA'sterms.

Bldg. & Constr. Trades Dep't, AFL-CIO v. Allbaugh, 172 F. Supp. 2d 67, 77 (D.D.C. 2001).

JANUARY/FEBRUARY 2003 THE ARMY LAWYER « DA PAM 27-50-359 79



The district court held that because “private entities were
being prohibited . . . from requiring PLAS that are expressly
allowed by the [NLRA], the NLRA preempted the EO insofar
as it applies to private recipients of federal funding who act as
employers in construction projects.”** The appeals court held,
however, that the NLRA was not applicable unless the
“[g]lovernment is regulating within a protected zone, not when
itisacting asaproprietor.”*® If the government imposes a con-
dition to awarding or funding a contract unrelated to the
employer’s performance of contractual obligations to the gov-
ernment, the condition is regulatory. Because “the impact of
[the] procurement policy [expressed in EO 13,202] extends
only to work on projects funded by the government,” the EO
expresses a proprietary policy that is not subject to preemption
by the NLRA.*¢

Labor Clauses Below the Smplified Acquisition Threshold

On 20 March 2002, the Civilian Agency Acquisition Coun-
cil (CAAC) and the Defense Acquisition Regulations Council

11. Specifically, the District Court held:

(DARC) issued afinal rule, amending the Federal Acquisition
Regulation (FAR) and clarifying the application of labor
clauses to contracts below the simplified acquisition thresh-
old.r” The final rule incorporates the prohibition of segregated
facilities clause and the equal opportunity clause by reference.’®
The rule also requires the application of the prohibition of seg-
regated facilities clause whenever the equal opportunity clause
isused.® The rule clarifies the geographic application of the
Walsh-Healey Public Contracts Act,® the Affirmative Action
for Workers with Disabilities Act,?* and the Service Contract
Act.2 Finally, the rule defines “United States” in the equal
opportunity clause.?

Davis-Bacon Act
What Do You Mean I’'m Responsible?
In Westchester Firelnsurance Co. v. United Sates, > the U.S.

Court of Federal Claims (COFC) held that the rights of a sub-
contractor’s employees to withheld Davis-Bacon Act® (DBA)

[T]he President could not impose the conditions of the Executive Order upon the administration of federal funds without the express authori-
zation of the Congress. . . . [N]either the Federal Property and Administrative Services Act nor any other statute authorized the President to
issue the EO. . .. The EO was preempted in its entirety by the National Labor Relations Act because the EO would abridge rights granted in

[Section] 8 of the Act.

12. Bldg. Constr, 295 F.3d at 32.
13. Id. at 33.

14. Id. at 34.

15. 1d. The appeals court determined that the government is the proprietor of its own funds, and that it is acting in a proprietary capacity when it acts to ensure the
most effective use of thosefunds. The court also held that the distinction between federally owned and federally funded was not rel evant here because the government,
like a private entity, is concerned with the efficient use of its financial backing whether it isalender to, a benefactor of, or the owner of aproject. Id. at 35.

16. Id. at 36.

17. Application of Labor Clauses, 67 Fed. Reg. 13,066 (Mar. 20, 2002) (to be codified at 48 C.F.R. pt. 52); see GENERAL SeRvs. ADMIN. ET AL., FEDERAL ACQUISITION
Rec. (July 2002) [hereinafter FAR].

18. FAR, supranote 17, at 52.222-.221. This section prohibits segregated facilities, defines the term “ segregated facilities,” and requires contractors to agree that “it
does and will not maintain or provide for its employees any segregated facilities at any of its establishments and that the contractor does not and will not permit its
employees to perform their services at any location under its control where segregated facilities are maintained.” Id.

19. 67 Fed. Reg. at 13,066.

20. 41 U.S.C. 8835-45(2000). The Wa sh-Healey Public Contracts Act appliesto supply contracts over $10,000 in the United States, Puerto Rico, or the U.S. Virgin
Idands. 67 Fed. Reg. at 13,067.

21. 29 U.S.C. § 793 (2000). The Affirmative Action for Workers with Disabilities Act applies to contracts over $10,000, unless the work will be performed outside
the United States by employeesrecruited outside the United States. “United States’ meansthefifty states, the District of Columbia, Puerto Rico, the Northern Mariana
Islands, American Samoa, Guam, the U.S. Virgin Islands, and Wake Island. 67 Fed. Reg. at 13,067.

22. 41U.S.C. § 351. The Service Contract Act appliesto service contracts over $2500 performed in the United States, District of Columbia, Puerto Rico, the Northern
Mariana | slands, American Samoa, Guam, the U.S. Virgin Islands, Johnston Island, Wake Island, or the outer continental shelf lands. 67 Fed. Reg. at 13,067.

23. FAR, supra note 17, at 52.222-.226. The Equal Opportunity clause defines “United States’ as the fifty states and the District of Columbia, Puerto Rico, the
Northern Mariana Islands, American Samoa, Guam, the U.S. Virgin Islands, and Wake Idand. 67 Fed. Reg. at 13,067.
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and Contract Work Hours and Safety Standards Act? (CWH-
SSA) wages were superior to therights of the Coast Guard, the
contractor, and the contractor’s subrogee, Westchester.?” Zanis
Contracting Corporation (Zanis) was the prime contractor for a
$440,000 U.S. Coast Guard contract for waterfront rehabilita-
tion at a Coast Guard facility in Eaton Neck, New York. The
contracting officer terminated the Eaton Neck contract for
default and re-procured the remaining work after the contract-
ing officer and the surety failed to enter into a takeover agree-
ment.?® Five months after the contracting officer terminated the
contract, the Department of Labor (DOL) requested that the
contracting officer withhold $69,105.12 for alleged DBA and
CWHSSA wage infractions by a Zanis subcontractor, Harbor
Clean Corporation (Harbor Clean). Westchester claimed that
the contracting officer voluntarily paid the GAO $60,216.58 of
the unpaid balance of the defaulted Zanis contract for DBA and
CWHSSA violations. Therefore, Westchester argued that their
liability excluded the amount the contracting officer paid to the
GAO.®

The COFC held that the contracting officer was required to
withhold funds from the prime contractor by law and by con-
tract, and therefore, that the release of the fundsto the GAO was
not voluntary.® Once withheld, the fundswere no longer avail-

24. 52 Fed. Cl. 567, 582 (2002).
25. 40 U.S.C. §8 276a(a)(7) (2000).
26. 1d. §§ 327-333.

27. \\estchester, 52 Fed. Cl. at 581.

able to the Coast Guard, Zanis, or Westchester because “a
surety is not entitled to the use of contract funds that are set
aside to pay.”3! Westchester claimed subrogation to the rights
of the Coast Guard. The COFC responded that “it was imma-
terial whether Westchester was subrogated to the rights of the
Coast Guard or Zanis in the remaining balance of the contract
because the rights of the harbor workers were superior to
both.”32 The court also held that Harbor Clean violated the
labor standards during the performance of the contract.® After
Zanis defaulted, Westchester was responsible for fulfilling the
terms of the contract under the performance bond or the pay-
ment bond.** The GAO recommended that Westchester pay
$151,449.58, plus interest.®

Service Contract Act
Agency Responsible for Wages Paid Pursuant to Law

In Instrument Control Service Inc.,* the incumbent contrac-
tor, Instrument Control Service (ICS), alleged that the request
for proposals (RFP) was defective because the solicitation
excluded any wage conformance for employees who were
omitted from the wage determination under the previous con-

28. 1d. Westchester claimed that the government owed it the entire remaining balance ($203,651) under the Zanis contract. The contracting officer agreed, except
for $69,105.12 that the Department of Labor requested withheld pending completion of an investigation of Harbor Clean, a Zanis subcontractor, for alleged violations
of the DBA and the CWHSSA. |d. at 581.

29. Id. at 580. Harbor Clean employees received restitution in the amount of $60,216.58 in back wages and fringe benefits, pursuant to an agreement between the
DOL and Harbor Clean—$8888.54 less than the contracting officer was originally requested to withhold. “[T]he Comptroller General (GAO) is authorized and
directed to pay directly to [workers] from any accrued payments withheld under the terms of the contract any wages found to bedue. . . 40 U.S.C. § 276a-2(a).” 1d.;
see also 40 U.S.C. § 276a-2(a).

30. Westchester, 52 Fed. Cl. at 581. The Eaton Neck contract incorporated the Davis-Bacon Act and the FAR section 52.222-7 Withholding of Funds clause, requiring
the contracting officer to withhold funds under the contract if violations under the DBA were suspected or if a representative of the DOL requested the contracting
officer to withhold funds. 1d. at 580.

31. Id. at 583 (citing Reliance Insur. Co. v. United States, 27 Fed. Cl. 815, 828 (1993)).

32. 1d. at 582.

33. 1d. Westchester tried “to make an issue of thefact that DOL ordered the contracting officer to withhold the funds five months after the contract had been terminated
for default rather than during Zanis's performance of the contract.” 1d. The court held that this was a“ distinction without legal significance” because “the violations
were committed by a Zanis subcontractor during the performance of the contract . . . so the funds were owed to the subcontractor’s workers prior to the contractor’s

default.” 1d.

34. Id. Even if Westchester entered into a takeover agreement with the Coast Guard, the withheld funds would not have been available under the contract. When
Zanis defaulted and Westchester did not enter into a takeover agreement, Westchester was responsible under the payment bond. 1d.

35. Id. at 568-69. The total included $90,229.00 to re-procure the contract, plus $60,216.58 paid to the DOL under the agreement between the DOL and Harbor
Clean. Id.

36. Comp. Gen. B-289660, B-289660.2, Apr. 15, 2002, 2002 CPD 1 66. The Air Force issued an RFP “for calibration and repair services of test, measurement and
diagnostic equipment at the Precision Measurement Equipment Laboratory, Warner Robbins Air Logistics Center, Robins Air Force Base, Georgia.” 1d. at 1.
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tract.’” The RFP incorporated the requirements regarding
“wages for any class of employees subject to the Service Con-
tract Act,® but omitted from the wage determination.”*® ICS
knew about the prior contract’s wage conformances but argued
that it was under a competitive di sadvantage because “ prospec-
tive offerors may underestimate the cost of the excluded
employees and underbid [ICS] because of their lack of knowl-
edge.” %

The GAO denied ICS'sprotest. First, the GAO held that the
FAR does not require agencies to include wage conformances
in the solicitation; a successor contractor is not bound by the
previous contract’s wage conformance.** Second, the GAO
reviewed the solicitation to determine whether it provided the
offerors sufficient detail to compete intelligently and on an
equal basis.#> The GAO reasoned that the Air Force treated the
offerors equally because they could obtain the wage conform-
ance information pursuant to a Freedom of Information Act
(FOIA) request.® The Comptroller General noted that includ-
ing the wage conformance in the solicitation could increase
competition but acknowledged “the absence of a statutory or
regulatory obligation to do so.”#

In Phoenix Management, Inc.,* the Armed Services Board
of Contract Appeals (ASBCA) sustained a contractor’s claim

for increased labor costs pursuant to a DOL wage determina
tion.*s The Air Force awarded Phoenix a contract for airfield
management services at Randolph Air Force Base, Texas, in
February 1997. The contract included a seven-month base
period and four one-year option periods. At the time of the
award, the contract excluded a wage determination for the air-
field manager (AM) and assistant airfield manager (AAM).%

Phoenix entered into a collective bargaining agreement
(CBA) with the union in January 1999. The CBA included the
AM andthe AAM. Phoenix notified the contracting officer, but
did not seek a conformance.® The contracting officer for-
warded the CBA to the DOL and objected to theinclusion of the
AM and the AAM.* The DOL issued a wage determination
incorporating the CBA, and the contracting officer did not
regquest further review. The contracting officer exercised the
option for fiscal years (FY) 2000 and 2001, and the extended
performance incorporated the DOL wage determination. Phoe-
nix protested the contracting officer’s denia of the FY 2000
and FY 2001 wage increases for the AM and AAM .

The board concluded that Phoenix was entitled to recover
the cost increases for FY 2000 and 2001.5* The board found
that the Fair Labor Standards Act®? and Service Contract Act>®
required a price adjustment for increased wages for the option

37. Id. at 1. ICS protested before the RFP's closing date. 1CS also alleged that a five working day turnaround requirement was unnecessary and unattainable. The
GAO held that ICS failed to establish that the requirement did not represent the Air Force’s minimum needs. Id.

38. 41U.S.C. §8 351-388 (2000).

39. Instrument Control Serv., 2002 CPD 1 66, at 3; see FAR, supra note 17, at 52.222-42(c)(2)(i) (requiring contractors to classify employees, employed under the
contract but not listed in the wage determination, with employees who have a reasonable relationship to employees classified in the wage determination).

40. Instrument Control Serv., 2002 CPD 1 66, at 3; see FAR, supra note 17, at 52.222-42(c)(2)(ii). This section requires the contractor to initiate the conformance
procedure by submitting the SF 1444, Request for Authorization of Additional Classification and Rate, to the contracting officer within thirty days from the date the
unlisted employees perform any work on the contract. The contracting officer reviews the form, makes recommendations, and submitsit to the DOL’s Wage and Hour
Division (WHD). The WHD will respond or notify the contracting officer that additional timeis required within thirty days of receipt of the request. Id.

41. Instrument Control Serv., 2002 CPD 1 66, at 4. ICS could “elect without DOL approval, to adopt . . . a previous wage conformance instead of initiating a new
wage conformance action[, but] is not entitled to a price adjustment as part of a wage conformance action if the conformed wage is higher than the wage estimated
when submitting its proposal.” Id. at 3.

42. 1d. at 4; accord Braswell Servs. Group, Inc., Comp. Gen. B-276694, July 15, 1997, 97-2 CPD 118, at 2 (holding that the agency solicitation must provide sufficient
detail to enable offerors to compete intelligently and on an equal basis).

43. Instrument Control Serv., 2002 CPD 166, at 4. The solicitation informed offerors the wage conformance “information could be obtained pursuant to the Freedom
of Information Act (FOIA).” 1d.; see5 U.S.C. § 552 (2000).

44, Instrument Control Serv., 2002 CPD {66, at 5. The GAO failed to understand why the Air Force did not make the previous wage conformance “more freely
available” when the offerors could obtain the information under FOIA. Id.

45, ASBCA No. 53409, 02-1 BCA 1 31,704.

46. |d. at 156,591.

47. 1d. at 156,587.

48. 1d. at 156,588. Phoenix did not submit the SF-1444, Request for Authorization of Additional Classification and Rate, to the contracting officer. Id.
49. 1d. at 156,587. The CO did not submit the SF 1444 to seek a conformance. Id.

50. Id. at 156,588.
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renewal pursuant to the DOL wage determination.>* The failed to comply with the conformance process and because the
ASBCA rejected the Air Force's argument that the FY 2000 DOL wage determination failed to convey that the DOL

option year “resulted in an initial conformance for the AM and “intended it to be a conformance.”® Phoenix was therefore
AAM positions.”* The board refused to treat the wage deter- entitled to recover wages associated with the cost of complying
mination as a conformance because Phoenix and the Air Force with the wage determination.” Magjor Davis.

51. Id. at 156,590-91.

52, 29 U.S.C. §§ 201-219 (2000).

53. 41U.S.C. §8 351-358 (2000).

54. Phoenix Mgrt., 02-1 BCA 131,704, at 156,589.
55. 1d. at 156,590.

56. Id.

57. 1d. at 156,591; accord Glazer Constr. v. United States, 52 Fed. Cl. 513 (2002) (holding that a DBA violation discovered after contract termination wasajustifiable
basis for termination of the contract, even though the DBA violations were not known at the time of the termination).
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Bid Protests

Jurisdiction

No Implied Contract Jurisdiction at COFC

Last year’s Year in Review discussed how the Administrative
Dispute Resolution Act of 1996* (ADRA) ended district courts
bid protest jurisdiction on 1 January 2001.2 The Court of
Appealsfor the Federal Circuit (CAFC) has since held that the
ADRA requires courts to review an agency award decision
under the standards set forth in the Administrative Procedure
Act (APA).2 From the perspective of protestors, the result was
amore favorable standard of review on the issue of contractor
“responsibility.” The standard, which previously required a
showing of fraud or bad faith, now requires a mere showing of
alack of rational basis or aviolation of a regulation or proce-
dure.?

In Lion Raisins, Inc. v. United Sates,® the Court of Federa
Claims (COFC) applied this new reasoning when a protestor
sought lost profitsunder animplied contract theory. The COFC
had previously granted the protestor’s summary judgment
motion, holding that the United States Department of Agricul-
ture’'s (USDA) decision to suspend the plaintiff, and thereby
preclude it from bidding, was arbitrary, capricious, an abuse of
discretion, and not in accordance with the law.® The protestor
sued for lost profits, arguing that the ADRA did not relinquish

the court’s bid protest jurisdiction under the implied-contract
theory.” The COFC disagreed, noting that the ADRA repealed
the provision in the Tucker Act that previously granted bid pro-
test jurisdiction under the implied-contract theory.® The provi-
sion was also replaced by another provision that limited
monetary relief to “bid preparation and proposal costs.”® The
limit is identical to that imposed on district courts’ bid protest
jurisdiction exercised before the ADRA. The court’s decision
“establishe[s] that Congress expressly intended the ADRA to
confer the Court of Federal Claims with the same power in bid
protest actions that the district courts exercised under the
APA." 10

Not All Reviews Are the Same

The ADRA grantsthe COFC authority under the Tucker Act
to review “any alleged violation of statute or regulation in con-
nection with a procurement or a proposed procurement.”** As
Advance Construction Services, Inc. v. United Sates (Advance
Construction)® illustrates, that authority is limited to areview
of the agency’s actions, not the GAO’s decision. The plaintiff
in Advance Construction, the awardee on aroad upgrade con-
tract, requested declaratory and injunctive relief on the eve of a
GAO bid protest hearing initiated by the losing bidder. The
plaintiff contended that the GAO violated several statutes and
regulations governing GAO bid protests.** The COFC rejected
the plaintiff’s argument that the Tucker Act contemplated a
review of GAOviolations.** Citing the pertinent legislative his-

1. Pub. L. No. 104-320, 110 Stat. 3870 (1996) (amending 28 U.S.C. § 1491 (2000)).

2. SeeMgjor John J. Siemietkowski et al., Contract and Fiscal Law Developments of 2001—The Year in Review, ArRmy Law., Jan./Feb. 2002, at 49 [hereinafter 2001
Year in Review]. The ADRA had granted the COFC and district courts concurrent jurisdiction over bid protests. Seeid.

3. Impresa Construzioni Geom. Domenico Garufi v. United States, 238 F.3d 1324 (Fed. Cir. 2001); see 5 U.S.C. § 706 (2000).

4. Seelmpresa, 238 F.3d at 1331-32. The latter standard of review is derived from the APA and is the same as that previously applied in the district courts under
the Scanwell line of cases. Seeid. The COFC (and its predecessor court) used the former standard of review under its grant of jurisdiction pursuant to the Tucker
Act. See28U.S.C. § 1491(b)(1), (b)(4). Consistent with the APA standard of review, the CAFC ordered a deposition of the contracting officer in order to place “the
basisfor the contracting officer’s responsibility determination” ontherecord. Impresa, 238 F.3d at 1339; see also supra Part |1(G) (discussing the effect of the CAFC's
holding on a contracting officer’s responsibility determination).

5. 52 Fed. Cl. 115 (2002).

6. LionRaisins, Inc. v. United States, 51 Fed. Cl. 238 (2001); see supra Part IV.Q (discussing the facts and circumstances of the suspension).

7. LionRaisins, 52 Fed. Cl. at 118.

8. Id. (referring to 28 U.S.C. § 1491(a)(1)).

9. See28U.S.C. §1491(b).

10. Lion Raisins, 52 Fed. Cl. at 119. The COFC later denied the plaintiff’s bid preparation and protest costs. See Lion Raisins, Inc. v. United States, 52 Fed. Cl. 629
(2002). The court found that the plaintiff’s costs related to the size protest with the SBA and the investigation for a certificate of competency “ cannot be characterized
asbid protest costs.” Id. at 632.

11. See28 U.S.C. § 1491(b).

12. 51 Fed. Cl. 362 (2002).

13. Id. at 363.
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tory, the COFC held that its Tucker Act jurisdiction was limited
to “agency” decisions and that it could not intrude upon the
GAOQ's bid protest jurisdiction.’®> The COFC refused to extend
itsjurisdiction any further than the plain language of the statute
allowed and dismissed the lawsuit.2

GAO's Jurisdictional Wings Grow Shorter

The GAO, likethe COFC, aso clipped itsown jurisdictional
wingsinanumber of cases. In Shinwha Electronics,” the GAO
announced that it would “no longer review, even under a lim-
ited standard, protests that an agency improperly suspended or
debarred a contractor from receiving government contracts.”
In the past, the GAO “generally declined to review protests of
suspension or debarment decisions,” but retained jurisdiction
over protests alleging an improper suspension or debarment
imposed “ during the pendency of a procurement inwhich it was
competing.”*® The Army notified Shinwha of its suspension
from government contracting pending completion of acriminal

fraud investigation.® Although the GAO denied the protest
under the standard of review imposed in prior suspension-
debarment cases,? it stated that it would no longer review such
cases“[b]ecause the FAR setsforth specific procedures for both
imposing and challenging a suspension or debarment action . .
. the appropriate forum for resolving such disputes is with the
contracting agency.” %

The jurisdiction noose grew even tighter in Champion Busi-
ness Services, Inc.,? when the GAO dismissed a protest alleg-
ing that the Defense Information Systems Agency, Defense
Information Technology Contracting Organization (DISA/
DITCO) acted improperly by retaining Champion’s proposal in
the competitive range and inviting it to make an oral presenta-
tion. Champion alleged that the evaluation results prove that it
had no chance for award.?* The GAO held that the claim of an
improper invitation to make an oral presentation did not come
within the scope of its bid protest jurisdiction under the Com-
petition in Contracting Act (CICA).%®

14. 1d. The COFC has jurisdiction to render judgment in an action involving “any aleged violation of statute or regulation.” 28 U.S.C. § 1491(b)(1) (emphasis

added).

15. Advance Constr., 51 Fed. Cl. at 365-66 (quoting Sen. Carl Levin (D-Mich.) as stating that “ these provisions addressing federal court jurisdiction over procurement
protests would not affect the authority of the Comptroller General to review procurement protests”).

16. 1d. at 366; see also DavisyHRGM Joint Venture v. United States, 50 Fed. Cl. 539 (2001) (holding that the COFC did not have the jurisdiction to review atermi-
nation for convenience claim when the agency terminated a contract with an awardee after it discovered a defect in the bid bond submitted with the bid).

17. Comp. Gen. B-290603, B-290603.2, Sept. 3, 2002, 2002 CPD { 154.
18. Id.at 5.
19. Id. at 4.

20. SeesupraPart 1V.Q (discussing the fraud issues in Shinwha).

21. Shinwha, 2002 CPD 1 154, at 4. Under the previous standard of review, the GAO would review the matter “to ensure that the agency has not acted arbitrarily to
avoid making an award to an offeror otherwise entitled to an award, and also to ensure that minimum standards of due process have been met.” |d.

22. 1d. at 5 (referring to FAR sections 9.406-3(b) and 9.407-3(b), which make the contract agency the appropriate forum for resolving such dispute).

23. Comp. Gen. B-290556, June 25, 2002, 2002 CPD 1 130.

24. |d. at 2. The agency madefour awardsout of thethirty-five offerorswho made oral presentations. Champion’s proposal wasrated thirty-fifth out of thirty-five. Id.

25. See31 U.S.C. 8§88 3551-3556 (2000); 4 C.F.R. pt. 21 (2002). Specifically, the CICA grantsthe GAO bid protest jurisdiction over the following types of protests:

challenges to asolicitation or other request by afederal agency for offersfor a contract for the procurement of property or services; the cancel-
lation of such a solicitation or other request; an award or proposed award of such a contract; or atermination of such a contract, if the protest
dleges that the termination was based on improprieties in the award of a contract.

31U.S.C. §§ 3551(1), 3552; see 4 C.FR. § 21.1(a).
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The GAO will occasionally direct a protestor to the proper
forum when it does not have jurisdiction. In Military Agency
ServicesPty., Ltd.,?® aprotestor all eged that four separate orders
for picket boat services in Singapore Harbor under a blanket
purchase agreement breached the protestor’s requirements con-
tract for “ship husbanding services,” which included a provi-
sion for picket boat services.?” The GAO dismissed this part of
the protest, reasoning that the allegation was a matter of con-
tract administration for review “by a cognizant board of con-
tract appeals or the Court of Federal Claims’ under the Contract
Disputes Act of 1978.%8

But Then, Sometimes WE' Il Review Them by Default

The GAO will sometimes review a protest, even if it sus-
pectsthat Congress may have intended that it be reviewed el se-
where. In Resource Consultants, Inc.,” the GAO held that the
authorizing legislation in the Aviation and Transportation Act
(ATSA)*° specifically exempted the Transportation Security
Administration’s (TSA) acquisitions of “equipment, supplies
and materials” but not services.®® The GAO did recognize,
however, that the legislative history of the ATSA implies that
Congress may have intended to include services in the exemp-
tion.®2 The implication did not deter the GAO, which con-
cluded that it would hear protests of TSA’'s acquisitions of

services “[u]nless the Congress changes the statutory lan-
guage.”*

And Sometimes We Just Don't Feel Like Making Any
“ Concessions”

One of the GAO’'s more interesting decisions was Sarfleet
Marine Transportation, Inc.3* This protest involved the
National Park Service's (NPS) decision to cancel a prospectus
seeking proposals for ferry services to tourists visiting Fort
Sumter National Monument. The NPS cancelled the prospec-
tus and awarded to the incumbent contractor when it decided to
offer more than one departure point, a service the incumbent
had performed for the past forty years.®® The protestor claimed
that the decision to cancel the prospectus lacked arational basis
and was the result of congressional interference. The NPS
claimed that the GA O did not have jurisdiction over the conces-
sion contracts because “they are not procurement of goods and
services, but instead essentially involvethe‘sale’ of alicense or
permit to operate a business on federally-owned property.”

The GAO disagreed, observing “that certain contracts,
including concession contracts, can involve both a sale and a
procurement.”¥ The GAO aso rejected any limitationscitedin
the Senate and House reports® accompanying the National Park
Service Concessions Management Improvement Act of 1998.%

26. Comp. Gen. B-290414, B-290441, B-290468, B-290496, Aug. 1, 2002, 2002 CPD 1 130.

27. 1d. at 1. Picket boats protect ships from waterborne threats by screening incoming watercraft, directing unauthorized watercraft away from the protected vessels,
and warning protected vessels of unauthorized watercraft headed initsdirection. 1d. at 1 n.1.

28. 1d. at 3-4; seealso 41 U.S.C. 88 601-613 (2000); supra pt. I11.l (discussing jurisdiction issues under the Contract Disputes Act).

29. Comp. Gen. B-290163, B-290163.2, June 7, 2002, 2002 CPD 1 94.

30. Pub. L. No. 107-71, 115 Stat. 597 (2001).

31. Res. Consultants, 2002 CPD 94, at 5-6. The Federal Aviation Administration's Acquisition Management System (AMS) specifically granted an exemption for
the TSA's procurements of equipment, supplies, and materials. 49 U.S.C. § 40110(d) (2000).

32. Res. Consultants, 2002 CPD 194, at 6. The GAO noted that the AMS's statutory authority was “couched in inclusive terms, directing the FAA Administrator to
develop and implement an acquisition management system that addresses the unique needs of the agency.” 1d. In contrast, the ATSA’s language specifically limited
the applicability of the AMSto TSA’s acquisitions of “equipment, supplies, and materials.” Id.

33. 1d. The GAO found no such incongruity in LBM, Inc., Comp. Gen. B-290682, Sept. 15, 2002, 2002 CPD {/157. In LBM, the GAO rejected the Army’s challenge
toaprotest concerning the proposed issuance of atask order that was previously set asidefor small businesses. The Army contended that protests were“ not authorized
in connection with the issuance or proposed issuance of atask or delivery order except for a protest on the ground that the order increases the scope, period, or max-
imum value of the contract under which the order isissued.” Id. at 4 (citing 10 U.S.C. § 2304c(d) (2000)). The GAO disagreed, citing the legislative history of the
Federal Acquisition Streamlining Act of 1994, Pub. L. No. 103-355, 108 Stat. 3243, 3253, and concluding that “ nothing in the statute authorizes the transfer of acqui-
sitionsto ID/IQ contractsin violation of those laws and regulations.” LBM, Inc., 2002 CPD {157, at 5.

34. Comp. Gen. B-290181, July 5, 2002, 2002 CPD 1 113.

35. Id. a 2.

36. Id. a 5. The protestor aso aleged that extending the incumbent’s contract violated the CICA. Id.

37. 1d. at 6.

38. Id. at 3. The Senate and House reports “expressed the view that concession ‘ contracts do not constitute contracts for the procurement of goods and services for
the benefit of the government or otherwise.”” 1d. at 5 (quoting S. 202, 105th Cong. (1998); H.R. 767, 105th Cong. (1998)).
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Finally, the GAO declined to extend the holding in a D.C. Cir-
cuit case that characterized the government’s receipt of “inci-
dental benefits from a concessioner’s performance” as
insufficient to give riseto aprocurement contract.”° Instead, the
GAO took a broader approach to mixed transactions that
include“concession” and “services’ elementsin order to deter-
mine if the services were “de minimis” when compared to the
concessions provided.”t The GAO ultimately held that the can-
cellation was reasonable and denied the protest.> The decision
may offer only temporary solace for those annoyed with the
GAOQO'sintrusion into the concession world, especially when the
“service” elements of the prospectus were largely for the bene-
fit of the visitors, not for the government.*

COFC Not “ Interested” That Boot Manufacturer Had
“Sanding” at GAO

Last year's Year in Review discussed a case where a pro-
testor claimed that it was an “interested party,” even though it
did not actually submit a proposal.** In McRae Industries,
Inc.,”® the protestor alleged that it would have submitted a pro-
posal but for tests included in the solicitation that the contract-
ing officer later waived.*® Although the GAO denied the
protest, it did hold that the protestor was an interested party
based on its assertion that it would have submitted a proposal
under the relaxed requirements.*” McRae then filed suit in the
COFC to enjoin award of the contracts.”® The COFC, however,
was not as generous in granting the protestor interested party

39. 16 U.S.C. § 5951 (2000).

status. Instead, it held that McRae was a “ prospective’ rather
than “actual” bidder, citing an earlier case

that reasoned that the use of the word “pro-
spective” indicated that, “in order to be eligi-
ble to protest, one who has not actually
submitted an offer must be expecting to sub-
mit an offer prior to the closing date of the
solicitation . . . the opportunity to qualify
either as an actual or a prospective bidder
ends when the proposal period ends.” %

McRae did not submit a bid or protest the request for proposal
before the close of bidding. Therefore, McRae was neither a
prospective bidder nor had standing and COFC affirmed the
earlier dismissal.®

Is the Contractor Sanding also Responsible?

In Myers|nvestigative & Security Servicesv. United Sates,™
the COFC held that a protestor had standing as an interested
party when an agency refused its bid submission on a sole-
source solicitation. The COFC concluded, however, that the
protestor failed to prove prejudice by the agency’s sole-source
decision because the protestor “made no effort to show that it
was responsible and could have performed the contracts.”%2 On
appeal, the CAFC affirmed the COFC's dismissal, holding that
Myers needed to prove that it would have a “substantial

40. Sarfleet Marine Transp., Inc., 2002 CPD 1 113, at 7 (citing Amfac Resorts, L.L.C. v. Dep't of Interior, 282 F.3d 818, 835 (D.C. Cir. 2002)).

41. Id. at 8. The GAO decided that in this case, the services were more than de minimis because they included a long list of other service-related tasks that the

contractor was required to perform in addition to the ferry service. Id.

42. 1d. a 9.

43. Id. at 8. Theservicesincluded cleaning the visitor center, providing janitorial servicesfor the assigned docks and pier, and providing visitors with an interpretive

program that would be heard on aloudspeaker system on each ferry. Id.

44, See 2001 Year in Review, supranote 2, at 52. An “interested” party isdefined as*“an actual or prospective bidder or offeror whose direct economic interest would
be affected by the award of a contract or by the failure to award a contract.” 31 U.S.C. § 3551(2) (2000); 4 C.F.R. § 21.0(a) (2002).

45. Comp. Gen. B-287609.2, July 20, 2001, 2001 CPD  127.

46. Id. at 1-2. The contractswere for military boots, and the tests were for |eakage and toe adhesion requirements of cold, wet boots with removable insulated booties.
The GAO agreed with McRag's contention that an opportunity to compete under arevised request for proposal gave McRae a sufficient direct economic interest. Id.

47. 1d. a 5-6. The GAO ultimately denied the protest because although the tests were no longer required, the standard requirements remained a part of the solicitation.
Since McRae admittedly could not meet the standard requirements, it did not show the required “ prejudice” to have the protest sustained. 1d.

48. McRaelndus., Inc. v. United States, 53 Fed. Cl. 177 (2002). The Defense Logistics Agency awarded two contracts—one to Belleville Shoe Manufacturing Co.,
and the other to Wolverine World Wide, Inc. Both awardees filed asintervenorsin the protest. Id. at 178.

49. |d. at 180 (quoting MCI Telecomm. Corp. v. United States, 878 F.2d 362, 365 (Fed. Cir. 1989)).
50. Id. at 180-81.
51. 47 Fed. Cl. 605 (2000).

52. 1d. at 620.
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chance” of receiving the award.>®* The CAFC concluded that
the facts showed no prejudice in thisinstance because “ Myers,
by its own admission, presented no evidence that it was quali-
fied to secure the awards if they had been made the subject of
competitive bids.”*

Equal Accessto Justice Act
Catalyst Theory Lays a Brick

Last year’s Year in Review discussed Brickwood Contrac-
tors, Inc. v. United Sates,® a COFC case that involved a pro-
testor’s Equal Access to Justice Act (EAJA)® claim. The
protestor filed its claim after the Navy took corrective action in
response to the protest by canceling its original Invitation for
Bids (IFB) and resoliciting under a Request for Proposals
(RFP). The trial court’s remarks at a temporary restraining
order (TRO) hearing raised questions about the Navy’s resolic-
itation and prompted the Navy to take corrective action. Brick-
wood'sEAJA application sought attorney fees and expensesfor
work it performed on the protest. At that time, the COFC held
that Brickwood was a “ prevailing party” under the EAJA, and
therefore, entitled to protest costs.> The court discussed the
term “prevailing party” under the “catalyst theory,” and con-
cluded that a party may be entitled to costs under the EAJA
even without findings on the merits.® Instead, it was enough
that the suit is a “causal, necessary, or substantial factor in
obtaining the result plaintiff sought.” The court did recognize,
however, that “[t]he Supreme Court [had] granted certiorari in
acasein which the viability of the catalyst theory is directly at
issue.”

The Brickwood | court was referring to Buckhannon Bd. &
Care Home, Inc. v. West Mirginia Dep’t of Health & Human
Resources,®* aU.S. Supreme Court case that rejected the “ cata-
lyst theory” 2 of prevailing party claimsasit applied to two spe-
cific statutes— the Fair Housing Amendments Act (FHAA) of
19885 and the Americans with Disabilities Act (ADA) of
1990.%* In Buckhannon, the plaintiff, who operated assisted-liv-
ing care homes, sued in the U.S. District Court for the Northern
District of West Virginia, alleging that West Virginia's “ self-
preservation” requirements, which forbade the boarding of res-
idents who could not remove themselves from dangerous situ-
ations such asfires, violated both the FHAA and the ADA. The
district court dismissed the case after legislation deleted the
“self-preservation” requirements. The plaintiffs then requested
attorney’s fees as the “prevailing party” under the FHAA and
the ADA.% The Supreme Court rejected the theory that a party
can be “prevailing” because of a defendant’s voluntary change
in conduct, instead requiring entitlement based on the merits,
either in thetrial court or on appeal .%

The Navy filed a motion seeking relief from the Brickwood
| judgment, contending that the Supreme Court’s Buckhannon
decisioninvalidated the finding that the plaintiff wasa“ prevail-
ing party.”% The COFC disagreed, noting that the Buckhannon
court specifically excluded the EAJA from the breadth of its
holding. The COFC also compared the impetus behind the
change in circumstances. In Buckhannon, the West Virginia
legislature resolved the underlying issue independently.® In
this case, the Navy took corrective action after hearing the trial
court’s serious reservations about the its handling of the solici-
tation.® The COFC compared the “prevailing party” language
inthe EAJA withthat inthe FHAA and the ADA and concluded
that the FHAA and the ADA allowed the court broad discretion
to determineif aplaintiff wasa“ prevailing party.”® Contrarily,

53. MyersInvestigative & Sec. Servs. v. United States, 275 F.3d 1366, 1370 (Fed. Cir. 2002).

54. 1d. at 1371.

55. 49 Fed. Cl. 738 (2001) [hereinafter Brickwood I1]; see also 2001 Year in Review, supra note 2, at 52-54 (discussing Brickwood |1 and the COFC’s earlier decision
in Brickwood Contractors, Inc. v. United States, 49 Fed. Cl. 148 (2001) [hereinafter Brickwood 1]).

56. 28 U.S.C. § 2412 (2000).

57. Brickwood |, 49 Fed. Cl. at 148.
58. Id. at 154.

59. Id.

60. Id. at 154 n.4.

61. 532 U.S. 598 (2001).

62. The Supreme Court described the “catalyst theory” as a situation when the plaintiff isa“ prevailing party” for the purposes of obtaining attorney’s fees “ because

the lawsuit brought about a voluntary change in the defendant’s conduct.” 1d. at 603.

63. 42 U.S.C. § 3613(C)(2) (2000).
64. 42 U.S.C. § 12205.

65. Buckhannon, 532 U.S. at 604.
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the EAJA clearly stated that a“prevailing party” wasentitled to
“feesand other expenses. . . unlessthe court findsthat the posi-
tion of the United States was substantially justified or that spe-
cia circumstances make an award unjust.””* Last, the COFC
held that thetrial court’s comments at the temporary restraining
order hearing, which questioned the agency’s handling of the
solicitation, “represent[ed] the necessary ‘judicial imprimatur’
that caused the legal relationship of the parties.” 2

On appeal, the CAFC offered several reasonsfor itsreversal
of the Brickwood Il court’sholding. First, the CAFC noted that
although the Buckhannon court considered only the fee-shifting
provisionsin the FHAA and ADA, the “analysis applied. . . to
numerous statutes in addition to those at issue here.”” The
CAFC agreed that “there are certain differences between the
EAJA and other fee-shifting statutes.”” The court added that
Congress chose the sameterm, “prevailing party,” inthe EAJA
asit did in other fee-shifting statutes, stating that “[t]hereis no
reason to assume this term has a different meaning under the
EAJA."™ The court noted that under the EAJA, courts “shall”
award reasonable attorney’s fees absent substantial justification
for the government’s position, “whereas under the FHAA and
ADA the court ‘may’ award fees."”™ The CAFC examined the
text and history of the EAJA, which it concluded illustrated
Congress's intent to use the term “prevailing party” consis-
tently among all the fee-shifting statutes.”” Last, the CAFC

66. Id. at 615.

67. Brickwood |1, 49 Fed. Cl. 738, 740 (2001).
68. Id. at 744.

69. Id. at 748-49.

70. Id. at 745.

71. Id. at 746.

72. 1d. at 749.

described the trial court’s “very preliminary” remarks at the
TRO as “not constitut[ing] a* court-ordered change in the legal
relationships of the parties as Buckhannon requires.’” @

GAO Not Jumping on the Buckhannon Bandwagon

Successful protestors at the GAO may enjoy a higher reim-
bursement success rate than elsewhere. In Georgia Power
Co.,”™ the agency took corrective action twelve days after the
protestorsfiled their comments and two days after ateleconfer-
ence between the GAO and the parties.®® At the protestors
request, the GAO recommended the reimbursement of protest
costs. The agency argued that Buckhannon precludesthe GAO
from awarding protest costs where agency action resultsin the
dismissal of the protest.®® The GAO disagreed, seizing on the
Supreme Court’s characterization of “prevailing party” as a
“term of art” not present in CICA.822 The GAO concluded that
the CICA limits its authority to recommend reimbursement of
an “appropriate interested party” and that “there is nothing in
the express language of CICA that compels the conclusion that
to be an ‘appropriate interested party’ requires a ‘judicially-
mandated change in the relationship of the parties.’”#

73. Brickwood Contractors, Inc., v. United States, 288 F.3d 1371, 1377 (Fed. Cir. 2002) [hereinafter Brickwood I11] (citing Buckhannon Bd. & Care Home, Inc. v.

West Virginia Dep't of Health & Human Res., 532 U.S. 598, 602 (2001)).

74. Id. at 1378.

75. 1d. at 1378-79 (citing Perez-Arellano v. Smith, 279 F.3d 791, 795 n.20 (th Cir. 2002)).

76. Id. at 1378 (citing Perez-Arellano, 279 F.3d at 795).

77. 1d. at 1379 (quoting H.R. 1418, 96th Cong. (1980) (“It isthe committee’s intention that the interpretation of the term [prevailing party] be consistent with the law

that has developed under existing statutes.”).
78. 1d. at 1380 (quoting Buckhannon, 532 U.S. at 608).

79. Comp. Gen. B-289211.5, B-289211.6, May 2, 2002, 2002 CPD { 81.

80. Id. at 4. At theteleconference, the GAO advised the agency that it did not find any past performance documentation that was required under the RFP. 1d.

81. Id. at 10-11.

82. Id. at 11 (citing Buckhannon, 532 U.S. at 603).
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Get Serious, Already!

The GAQ's regulations allow a successful offeror reim-
bursement of the costs of filing and pursuing a protest, in addi-
tion to the costs of preparing a proposal.®* Of course, the GAO
may deny protest costs if an agency takes prompt corrective
action.® The GAO may also decide to award protest costs
“where the contracting agency unduly delayed taking correc-
tive action in response to a clearly meritorious protest,” and
“corrective action was taken only after the protestor filed com-
ments on the agency report and after GAO expressed concerns
regarding the lack of adequate documentation.”® In any case,
the successful protestor should request an amount that has some
basisin reality. In Galen Medical Associates, Inc.,*” the GAO
found that basis lacking, quantifying the protestor’'s claim as
equaling $7154 per page of its twenty-two pages of submis-
sionsto GAO.88 The GAO recommended that the agency reim-
burse the protestor a whopping $110.65 out of the $159,195.32
claim.®

GAO Proposes to Amend Bid Protest Regulations

The GAO recently issued a proposed rule designed to revise
and update several of its bid protest regulations. One proposed
change isto clarify “that protests and other documents may be
filed by facsimile” and that subject to protective orders, “all fil-
ings, including protests, may befiled by other el ectronic means,
such as electronic mail (E-mail).”® Angcther revision clarifies
that the GAO'’s Alternate Dispute Resolution (ADR) program

includes both “outcome prediction and negotiation assistance,”
and states that “ADR is among the flexible alternative proce-
dures GAO may useto promptly and fairly resolve adispute.”
The GAO also proposes to delete language in the regulations
that suggests that it may decide protests on the record without
protestors comments, and also clarify that only the GAO may
grant an extension of the ten days to file the protestor’s com-
ments.®

In an effort to make the Small Business Certificate of Com-
petency (COC) Program consistent with affirmative determina-
tions of responsihility under the Section 8(a) program, the GAO
proposes creating an “ SBA’s failure to follow its own regula-
tions” exception to the general rule that the GAO will not
review protestsin thisarea.®® The GAO also proposes deleting
language that specifically prohibits separate comments on the
agency report if it will also hold ahearing. Thetimelinessrules
regarding claimsfor protest costs would change from “[fifteen]
days after the protestor is advised that the contracting agency
has decided to take corrective action” to “[fifteen] days from
the time the protestor learned or (should have learned) that
GAO hasclosed the protest in response to acorrective action.” %
Another proposed revision clarifies that “any case—not only
bid protests—will be dismissed where the matter involved is
the subject of litigation, or has been decided on the merits.”%

Two of the proposed changes involve cases reported earlier
in this section. One of the changes reflects the GAO’s holding
in Shinwha Electronic, Inc.,* that it would no longer review
suspension and debarment actions.*” The other change expands

83. Georgia Power Co., 2002 CPD 1 81, at 11-12. In addition to rejecting Buckhannon's applicability to its authority to recommend protest costs, the GAO aso
rejected the agency’s contention that it had no authority to recommend reimbursement of protest costs. Although the CICA required aviolation of a statute or regu-
lation to entitle a plaintiff to compensation for its costs, GAO regulations did not. 1d. at 7-8. The GAO disagreed, stating that its rules implemented the authority
provided in the CICA “[i]f the contracting agency decides to take corrective action in response to a protest.” 1d. at 8 (citing 4 C.F.R. § 21.8(e) (2002)).

84. See4 C.FR. §21.8(d).

85. See, eg., Mapp Bldg. Servs—Costs, Comp. Gen. B-289160, Mar. 13, 2002, 2002 CPD 1] 60 (denying protest costs where the agency agreed to take corrective
action before the protest report was due and no basis exists to find that the agency did not promptly implement the promised corrective action).

86. AlaskaMech., Inc—Costs, Comp. Gen. B-289139.2, Mar. 6, 2002, 2002 CPD {56, at 1.

87. Comp. Gen. B-288661.6, July 22, 2002, 2002 CPD { 114.
88. Id. at 3.

89. Id.at 8.

90. 67 Fed. Reg. 190 at 61,542 (proposed Oct. 1, 2002) (to be codified at 4 C.F.R. pt. 21).

91. Id.

92. Id. at 61,543.

93. 1d. The present rule allows a GAO COC determination review only if there is a showing of bad faith by government officials. 4 C.FR. § 21.5(b)(2).

9. Id.
95. Id. at 61,543-44.

96. Comp. Gen. B-290603, B-290603.2, Sept. 3, 2002, 2002 CPD 1 154.
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the GAO’s review of affirmative determinations of responsibil-
ity, consistent with the holding in Impresa Construzioni Geom.
Domenico Garufi v. United Sates.®® Under the rule change, the
review could include protests where the evidence rai ses serious
concerns as to whether the contracting officer unreasonably
failed to consider available relevant information, or otherwise
violated statute or regulation.®

GAO Bid Protest Docket Up; Decision on Merits and Sustain
Rate Down

The number of bid protests filed at the GAO during fiscal
year (FY) 2002 increased for the first time in over a decade.

97. 67 Fed. Reg. at 61,543,
98. 238 F.3d 1324 (Fed. Cir. 2001).

99. 67 Fed. Reg. at 61,543.

The GAO's statistics, however, show that it heard and sustained
fewer protests. The total number of bid protests filed at the
GAO rose from 1146 in FY 2001 to 1204 in FY 2002.2° The
increase in filings did not translate into more favorable results
for protestors. The GAO issued fewer decisions on the merits,
from311inFY 2001to 256in FY 2002. The GAO protest-sus-
tain rate decreased five percent, from twenty-one percent in FY
2001 (sixty-six sustains), to sixteen percent in FY 2002 (forty-
onesustains). Thenumber of ADR proceedingsal so decreased.
Although the number of ADR hearings significantly decreased,
the ADR success rate held constant at eighty-four percent.10
The COFC’'s FY 2002 bid protest statistics were unavailable as
of January 2003.22 Major Modeszto.

100. See Bid Protests: GAO Protest Docket Up 5% in FY 2002; Sustain Rate Down 5% to 16%, 78 BNA Fep. ConT. Rep. 16, at 485 (Oct. 29, 2002).

101. Id. For those protests that the GAO heard on the merits, it issued decisions in an average of seventy-nine days. Id.

102. United States Court of Federal Claims, Announcements (Jan. 10, 2003), at http://www.uscfc.uscourts.gov/announce.htm.
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CONTRACT PERFORMANCE
Contract Interpretation

Last year, two new cases further defined the issue of who
should bear the risk when the government drafts its contracts
carelessly. When defective drafting results in ambiguitiesin a
contract, both parties may claim that the other side should bear
the responsibility for these ambiguities. The ultimate question
is whether the ambiguity was patent or latent, because a patent
ambiguity creates a duty to inquire.

COFC Reinforces Bad Habits

In J&H Reinforcing & Sructural Erectors, Inc. v. United
Sates (J&H Reinforcing),* the ambiguity involved whether a
Historically Underutilized Business Zone (HUBZone) prefer-
ence would apply to a contract to rehabilitate a dam in the
Wayne National Forest. Asthiswasacommercia item acqui-
sition, section | of the solicitation contained the clause found at
Federal Acquisition Regulation (FAR) section 52.212-5.2 This
clause incorporates several other clauses into the contract by
reference.®* The FAR also cross-references two clauses that
apply to al commercial item acquisitions.

Another paragraph, however, cross-references twenty-eight
clauses that may or may not apply, depending upon the nature
of the particular commercial item acquisition. There should be
a blank line before each of these twenty-eight clauses, where
the contracting officer checks whether the nature of that partic-
ular acquisition requires incorporation of that clause. There
should also be a note at the beginning of this listing of poten-
tially incorporated clauses, indicating that the “Contracting
Officer shall check as appropriate” those clauses that are appli-
cable’ Unfortunately, the solicitation in J& H Reinforcing did
not contain either this note or the blank lines before each of the
listed twenty-eight clauses.®

One of the twenty-eight clauses listed in FAR section
52.212-5(b) isFAR section 52.219-3, which sets aside procure-

1. 50 Fed. Cl. 570 (2001).

ments for HUBZone Small Business Concerns. At a pre-bid
meeting, in which J& H Reinforcing did not take part, a poten-
tial bidder asked whether the rehabilitation project was being
set asidefor HUBZone businesses. The contracting officer said
that it was not being set aside. The contracting officer later
amended the solicitation to reflect corrections in the drawings
and specifications. In this amendment, the government also
included alist of questions and answers raised during the pre-
bid meeting. Unfortunately, thislisting did not address whether
the government was setting aside the acquisition for HUBZone
businesses.”

Four businesses bid on the dam project. Thelow bidder was
disqualified, and the second-lowest bidder was T-C, Inc., anon-
HUBZone business. J&H Reinforcing was the third-lowest
bidder. When the government awarded to T-C, Inc., J&H Rein-
forcing sued in the Court of Federal Claims (COFC), alleging
that the government violated statutory and regulatory provi-
sions regarding the HUBZone program by awarding to a non-
HUBZone business® The court held in favor of the govern-
ment, finding an ambiguity in the solicitation but also finding
that the ambiguity was patent, which gave J&H Reinforcing a
duty to inquire further. The court noted that one of the other
clauses listed in FAR section 52.212-5(b) is FAR section
52.219-4, which gives HUBZone businesses an evaluation
preference by adding ten percent to the price bid by any non-
HUBZone businesses. The court found that FAR sections
52.219-3 and 52.219-4 were mutually inconsistent, resulting in
a patent ambiguity.®

Had this been the end of the story, it may not have been too
difficult to accept the court’s holding that the patent ambiguity
created a duty for J&H Reinforcing to inquire further. In this
case, however, J&H Reinforcing also alleged that it called the
contracting officer to clarify whether the solicitation was, in
fact, set aside. J&H also alleged that the contracting officer was
unavailable to answer its questions, but that her representative
assisted J&H Reinforcing to “bid as a HUBZone contractor.” 1
In response to this argument, the court noted that FAR section
52.214-6 requires prospective bidders who need explanations
to submit their inquiries in writing. It then noted that this pro-

2. GENERAL SERvS. ADMIN. ET AL., FEDERAL AcquisiTion ReG. 52.212-5 (July 2002) [hereinafter FAR]

3. 1d.

4. Id. at 52.212-5(gq).

5. 1d. at 52.212-5(h).

6. J&H Reinforcing, 50 Fed. Cl. at 572-73.
7. 1d.at 573.

8. Id. at 573-74.

9. Id. at 575 (reasoning that setting aside the award to only HUBZone businesses would mean that there would never be a non-HUBZone business that would get

ten percent added to their price for evaluation purposes).

92 JANUARY/FEBRUARY 2003 THE ARMY LAWYER « DA PAM 27-50-359



vision was designed to prevent the exact scenario in which J& H
Reinforcing found itself—"reading the tea leaves of recalled
utterancesto ascertain if the contracting officer or her represen-
tatives made a statement that would bind the government.”**
Because the alleged conversation between J&H Reinforcing
and the contracting officer’s representative was verbal, the
court ruled against J&H Reinforcing and granted the govern-
ment’s motion for summary judgment.?

This caseis also somewhat troubling because it appears that
the court could have decided it on other grounds. The court
hinted at various times that the contracting officer’s representa-
tive had no authority regarding this procurement.’®* At other
times, the court implied that this case really involved afailure
of proof by the plaintiff.** Yet, instead of basing its holding on
either of these grounds, the court chose to reach its outcome on
thebasisthat J& H Reinforcing failedtoinquireinwriting. This
was a commercial item acquisition—a procurement in which
one should expect less savvy contractors. The actions of gov-
ernment personnel contributed more to J&H Reinforcing's sit-
uation thanitstelephoneinquiry. Hopefully, holdingssimilar to
J&H Reinforcing will not reinforce inattentive behavior by
government personnel or discourage smaller contractors from
participating in government procurement.

Government Sayswith an “ Edsall” of an Argument

Last year's Year in Review reported on Edsall Construction
Co.,*”® a case in which the Armed Services Board of Contract
Appeals (ASBCA) had held against the Army in its attempt to
use a disclaimer to shift the responsibility for defective design
specifications to a contractor.®* Edsall involved a Montana
National Guard contract for the construction of two aircraft
hangars, including steel canopy hangar doors weighing 21,000

pounds each.'” The solicitation contained detailed drawings
depicting the design of the doors, which the board determined
to be design specifications.’® Included in these drawings were
three cables with “pick points’ on the door, indicating where
the cables would attach to support the doors. After the award,
a subcontractor determined that the load on the doors would be
too heavy for just three cables, so it proposed to use four
instead. When Edsall notified the government of this proposed
change, the government agreed, believing that the design
change would be cost-free for the government. When Edsall
later submitted a claim for the additional $70,288.26 in costs,
the government denied the claim because a door drawing con-
tained a note that stated:

[clanopy door details, arrangements, loads,
attachments, supports, brackets, hardware,
etc. must be verified by the contractor prior
to bidding. Any conditions that require
changes from the plans must be communi-
cated to the architect for his approval prior to
bidding and all costs of those changes must
beincluded in the bid price.*®

The board found that this single note buried in fine print on
one of the detailed drawings may have been sufficient to require
contractors to verify the weight of the door, but it did not ade-
quately put the contractor on notice that the risk of any design
deficiencieswas being shifted toit.? The government appealed
this ruling to the Court of Appeals for the Federal Circuit
(CAFC).22 The CAFC was no more sympathetic to the govern-
ment, specifically pointing out that when the government pro-
vides the contractor with design specifications and forces the
contractor to build according to those specifications, it is war-
ranting that those specifications are free of any defects.?? The
court then examined the government’s disclaimer and deter-

10. 1d. The court did not discuss what authority, if any, thisindividual had. 1d. at 576-77.

11. 1d. at 577.

12, Id.

13. Id. at 576. At times, the court refersto her asaclerk. Id.
14. 1d. at 577.

15. ASBCA No. 51787, 01-2 BCA 1 31,425.

16. Major John J. Siemietkowski et al., Contract and Fiscal Law Developments of 2001—The Year in Review, ArRmy Law., Jan./Feb. 2002, at 138.

17. ASBCA No. 51787, 01-2 BCA 131,425, at 155,176.
18. Id. at 155,177.

19. Id. at 155,177-79.

20. Id. at 155,181.

21. Whitev. Edsall Constr. Co., 296 F.3d 1081 (2002).

22. 1d. at 1084 (citing United States v. Spearin, 248 U.S. 132 (1918)).
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mined that although “the disclaimer at issue requires the con-
tractor to verify supports, attachments, and loads, it does not
clearly aert the contractor that the design may contain substan-
tive flaws requiring correction and approval before bidding.” %

The government next argued that if the disclaimer was not
clear, it still resulted in an ambiguity that was patent, giving
Edsall a duty to inquire. The court responded without much
elaboration, concluding that this case did not involve a patent
ambiguity because “the design flaw was hidden.”?* The court
specifically held open the possibility that the government could

23. White, 296 F.3d at 1084.

24. Id. at 1087.

shift the risk of defects in design specifications to a contractor;
it also stated, however, that the disclaimer must be obvious and
unequivocal to shift that risk.?® In both of the cases discussed
here, the government’s attemptsto shift therisk for itsinartfully
drafted solicitations appear somewhat harsh. In assigning
responsibility for the risks created by contract ambiguities, it
may be appropriate to modify the rule of law to consider the
parties respective equities. Magjor Sharp.

25. 1d. at 1085-87 (holding that the disclaimer must be “express and specific” rather than “general” in nature to shift liability).
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Contract Changes

During the last year, the courts and boards only issued afew
decisions that had any major impact on the field of contract
changes; only two merit discussion. Both casesinvolve issues
with little precedent, and which are interesting to practitioners
because, if for no other reason, they may help to fill the gapsin
these areas.

Impracticable Sandards

Last year’'s Year in Review! commented on Raytheon Co.,2 a
caseinwhichthe Army’srush to get acontract into place before
funds expired ultimately cost the Army millions of dollars. In
Raytheon, the Armed Services Board of Contract Appeals
(ASBCA) held that the Army knew that its technical data pack-
age (TDP) for the Chaparral missile guidance section was
defective, yet failed to disclose this superior knowledge to a
second-source developer. This non-disclosure of superior
knowledge was a constructive change to the contract, entitling
the contractor to an additional $7.4 million in compensation.®
Raytheon also argued that its contract was commercially
impracticable.* When the board rejected the commercial
impracticability claim,®> Raytheon appealed to the CAFC.®

The CAFC began its analysis by noting that a contract is
impracticableif, dueto unforeseen events, “it can be performed
only at an excessive and unreasonable cost.”” Raytheon argued
that the board erred in determining whether this standard was
met by comparing the estimated cost of completion to the con-
tract price at the time of termination. Raytheon contended that
the board should have instead compared the estimated cost of
completion with the original contract price.®

Rejecting this contention, the court specifically pointed out
that Raytheon had offered no legal authority to support its con-

tention that the original contract price was the correct yardstick
for determining Raytheon’s damages. The court went on to
hold that the board’s use of the contract price at the time of ter-
mination was reasonable since the “adjusted contract price
would accurately reflect the cost of performing the entire con-
tract as adjusted, rather than as awarded.”® The court never
explained this circular reasoning. Apparently, the government
gets the benefit of any adjustments to the contract price deter-
mined under the changes clause before calculating whether the
contract iscommercially impracticable.

California Abandons Cardinal Changes

This past year, the California Supreme Court decided
Amelco Elec. v. City of Thousand Oaks,® a case involving a
California state government contract that may, by anal ogy,
impact the “cardinal change” doctrine in federal government
contracts. In Amelco, the City of Thousand Oaks, California
solicited for electrical work as part of a construction effort
involving several major civic projects, including a civic center
and office building, a400-seat theater, an 1800-seat performing
arts theater, and an outdoor arena. Amelco’sbid of $6,158,378
was the lowest, and the city awarded the contract to Amelco.
The city subsequently issued over a thousand drawings to the
various contractors working on these projects, to either clarify
or change the original contract drawings. To compensate
Amelco for its changed work, the city paid it $1,009,728 over
theinitial contract price.™*

Amelco was not satisfied with this amount because it was
only compensation for the additional work not contained in the
initial contract. Amelco claimed that it was also entitled to an
additional $1.7 million for “the noncaptured costs of the change
orders.”*? Amelco alleged that the vast number of changes
made it difficult to keep track of its responsibilities and that the
changesrequired Amelco to delay or accel erate certain tasks, or

1. Major John J. Siemietkowski et al., Contract and Fiscal Law Developments of 2001—The Year in Review, Army Law., Jan./Feb. 2002, at 92-93.

2. ASBCA Nos. 50166, 50987, 01-1 BCA 1 31,245.

3. Id. The contracting officer had already issued afinal decision granting Raytheon slightly more than $12 million. 1d.

4. I|d. at 154,201-02.

5. Id.at 154,201. The board summarily rejected the commercial impracticability argument, noting that afifty-seven percent cost overrun did not “by itself constitute

commercial impracticability.” 1d.

6. Raytheon Co. v. White, 305 F.3d 1354 (Fed. Cir. 2002).

7. 1d.at 1367 (citing Int'| Elecs. Corp. v. United States, 227 Ct. Cl. 208 (1981)).

8. Id. Theoriginal contract price was $51,758,509, the contract price at termination was $60,374,361, and the estimated cost of completion at the time of termination

was $82,983,697. 1d. at 1365.

9. Id.at 1367.

10. 38 P.3d 1120 (Cal. 2002), reh’ g denied, 2002 Cal. LEXIS 1689 (Mar. 13, 2002).

11. Id. at 1122.
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to shift workers between tasks to accommodate other contrac-
tors. Essentially, Amelco claimed it had to perform much more
extensive managerial oversight in the contract as changed than
it anticipated when it bid on the initial contract. When the city
denied Amelco’sclaim, Amelco filed suit alleging alternatively
that the city had abandoned and breached the contract.®®

Under California’'s abandonment doctrine, when a construc-
tion project “become[s] materially different from the project
contracted for, the entire contract . . . is deemed inapplicable or
abandoned, and the plaintiff may recover the reasonable value
for al of itswork.”** Thetrial court ruled that Amelco had sat-
isfactorily demonstrated that the city’s project had become suf-
ficiently different so asto be deemed abandoned. The appellate
court affirmed. The California Supreme Court, however, over-
turned the lower courts' rulings dealing with abandonment in a
five-to-one ruling, determining that the doctrine did not apply
to public contracts“ since such atheory isfundamentally incon-
sistent with the purpose of the competitive bidding statutes.” s
Crucial to the court’s holding was a state law that required
agenciesto award all contractsin excess of $5000 to the |owest
responsible bid on the basis of competitive bidding. The court

12. Id. at 1123.

13. Id.

14. Id. at 1127.

concluded that deeming a public contract to be abandoned
would violate this statute because it would result in the creation
of an implied contract for quantum meruit payment that did not
result from a competitive bidding process.

Itisnot clear what effect, if any, the Amelco ruling will have
on the cardinal change doctrine in federal government con-
tracts. Before the California Supreme Court, Amelco actually
argued that the “abandonment doctrine is coextensive with the
cardinal change doctrine.”*" It also asked the court to consider
the fact that the federal courts had never held that the cardina
change doctrine violated federal statutes and regulations gov-
erning the making of awards on a competitive basis. The court
distinguished the abandonment doctrine, which would result in
setting aside the entire original contract, and which would enti-
tle the contractor to a quantum meruit recovery for the entire
effort performed. The cardinal change doctrine, however, sets
aside only that portion of the contract that one of the parties
materially changes, and replaces it with an implied contract.®
Regardless of the merits of this distinction, the federal govern-
ment may soon raise this sort of argument when defending
against cardinal changes.® Major Sharp.

15. 1d. The court also remanded to the trial court on the issue of damages for breach of contract. Id. at 1133.

16. Id. at 1127 (citing CaL. Pus. ConTrACT CopE § 20162 (West 2001)).
17. Id. at 1126.

18. Id.

19. Onefactor that may affect the viability of such an argument in afederal contract disputeisthe availability of an alternate remedy. Infederal government contracts,
courts and boards are reluctant to find the existence of abreach. In Amelco, the California state courts appeared to be less averse to finding a breach. Seeid.
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I nspection, Acceptance, and Warranties

There She Blows: Government Over-Testing of Pipeline
Irrelevant in the Face of Bilateral Modification

As a genera rule, courts and boards usually presume that
contractually-specified inspections or tests are reasonable
unless they conflict with other contract requirements.*

In Blake Construction Co.,2 the Armed Services Board of
Contract Appeals (ASBCA) recently held that when the gov-
ernment writes contract specifications requiring stringent test-
ing, it has a right to enforce these provisions, even when the
testing standards significantly exceed the intended use of the
product. The Navy awarded Blake Construction (Blake) a $14
million contract to construct aLanding Craft Air Cushion Com-
plex at Camp Pendleton, California. The contract required
Blake to construct an underground, double-wall fuel pipeline.®
The contract also required Blake to certify that the system con-
formed to testing requirements before testing, and required
Blaketorepair any leaksor other deficienciesthat resulted from
faulty workmanship or materials.*

After the contract award, Blake subcontracted with T.F. Aus-
tin Plumbing Co. (Austin) toinstall the pipeline.® Beforeit bur-
ied the pipeline, Blake was aware that the contracting officer
contemplated some additional changes and testing. Neverthe-
less, Blake buried the pipeline. Shortly thereafter, Blake held
discussions with the government, and the parties agreed to a
bilateral modification that increased the contract performance
price by $716,792 and required Blake to conduct hydrostatic
testing of the pipeline at 225 pounds per squareinch (psi). The
modification indicated that it was a “complete and equitable
adjustment” and an “accord and satisfaction,” releasing the
government from further liability for any and all costs arising
out of or incidental to the work.”

1. SeeGen. Time Corp., ASBCA No. 22306, 80-1 BCA 1 14,393.
2. ASBCA Nos. 52305, 52475, 02-1 BCA 1 31,765.

3. Id. at 156,882.

Needless to say, the pipeline failed to meet the new stan-
dards. At the hearing, one witness observed that water was
shooting out of the ground sending “a heck of a shock both
ways."® After Blake made additional repairs, the government
permitted Blake to test the carrier piping at only 100 psi. The
carrier piping passed the new, less stringent test; however,
Blake discovered that the hydrostatic tests significantly dam-
aged the containment pipe. Since locating the leaks was diffi-
cult, Blake had to dig up approximately eighty percent of the
underground pipe system, much of which had been paved over.®
After spending a considerable amount of time and money,
Blake was able to repair the pipeline. Several months latter,
Blake submitted a claim to the government seeking an equitable
adjustment of $250,656. The contracting officer denied the
claim, and Blake appealed the claim to the ASBCA.X°

At the hearing, Blake's expert witness testified that the new
hydrostatic test requirements were unreasonable for the pipe-
line'sintended use. The witness also testified that construction
activity by other contractorsin the arearesulted in underground
vibrations, and these vibrations may have damaged the pipe and
joints sufficiently to cause the leaks. In response, the govern-
ment’s expert witness testified that the test failures likely
resulted from poor workmanship by Blake's subcontractor,
Austin, and that the vast majority of construction activity inthe
vicinity of the pipeline involved Blake's personnel .

The board held Blake to the terms of the bilateral modifica-
tion. Specifically, the board observed that the modification
required Blake to provide a pipeline that could withstand pres-
sures up to 225 psi, regardless of the pipeline's intended use.
Because Blake agreed to this requirement, and because the
requirement was unambiguous, Blake was foreclosed from
recovery under the doctrine of accord and satisfaction.'?

4. |d. at 156,882-83. Although the pipeline system wasinitialy to have operated at a pressure of fifty pounds per square inch (psi), the original solicitation required
that the components of the pipeline be able to withstand 275 psi, and required hydrostatic testing of the pipeline at 225 psi before acceptance. For reasons not stated
in the opinion, the government issued an amendment to the solicitation before the award. The amendment deleted the requirement for hydrostatic tests from one
portion of the contract, and reduced the test in another section of the contract from 225 psi to sixty-five psi. 1d.

5. Id. at 156,883.

6. Id. at 156,884-85.
7. Id. at 156,885.

8. Id.

9. Id

10. Id. at 156,886.

11. Id.
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Leave Me Out of This: Manufacturer’s Warranty Does Not
Bind the Prime

The Court of Federal Claims (COFC) recently ruled that a
manufacturer’s warranty is just that—a manufacturer’s war-
ranty, and not a construction contractor’s warranty. In Lee
Lewis Construction,® the U.S. Postal Service (USPS) awarded
Lee Lewis Construction (Lewis) a contract to roof amail facil-
ity in Midland, Texas. The contract contained a provision
requiring the contractor to furnish the USPS a ten-year manu-
facturer’s materialswarranty for theroof. Lewiscomplied, and
before the warranty expired, the roof began to leak. The man-
ufacturer’s successor, HPG International (HPG), agreed to
repair theroof, but before HPG compl eted the work, ahailstorm
destroyed most of the unrepaired roof. Since the roof was not

warranted against hail damage, HPG refused to repair the hail-
damaged portions of the roof. The USPS's contracting officer
then dragged Lewis into the dispute and ordered Lewis to pay
repair costs.** Lewis then sued at the COFC, seeking relief
from the contracting officer’s decision.®

The issue before the COFC was whether a manufacturer’s
warranty bound the prime contractor after the government
accepted the work.*® The COFC's conclusion was aresounding
“no.” The COFC looked to the plain and ordinary wording of
the warranty clause and concluded that the contractor did
exactly what the contract called for—secure a manufacturer’s
warranty for the USPS. The COFC concluded that the warranty
did not legally bind the prime contractor.r” As such, the COFC
denied the USPS's counterclaim against Lewis.®® Major Dorn.

12. 1d. at 156,887. The board discounted Blake's argument that other contractors caused the damage because Blake and his subcontractors were responsible for most
of the construction activity in the area. Absent contemporaneous evidence to the contrary, the board was unwilling to entertain an argument that the pipeline failure

was the result of anything but poor workmanship. 1d at 156,887-88.
13. 54 Fed. Cl. 88 (2002).

14. Id. at 89.

15. 1d. at 89-90. Lewisfiled suit before the COFC seeking relief from the decision of the contracting officer and a declaration that Lewis owed no money to the
USPS. The USPS then filed a counterclaim for $697,450, the amount specified in the contracting officer’s final decision, claiming breach of warranty, and in the
dternative, a decision that latent defects caused the material failure of theroof. Id. at 89.

16. 1d. a 90. The parties originally agreed to limit their summary judgment motions to the issue of breach of warranty; however, both parties addressed the latent
defectsissuein their respective motions for summary judgment. Specifically, the USPS alleged that the roofing material used on the facility contained alatent defect
and that Lewiswas liable for the replacement cost of the roof. Lewis argued that the defects were not latent because the USPS had knowledge of the risks associated
with the roofing material. 1d. Given that the parties' proposed findings of uncontroverted facts failed to provide a detailed treatment of the facts relevant to a deter-
mination of the existence of latent defects, the court deferred a decision on the issue until after further proceedings. 1d. at 93.

17. Id. at 91.

18. Id. at 93.
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Government-Furnished Property
Fair Treatment Does Not Mean the Same Treatment

In Bath Iron Works Corp.,* two industry teams, the Blue
Team and the Gold Team, were competing in the final phase of
the Navy’s DD(X) surface combatant program. The request for
proposals (RFP) required each team to conduct at-sea tests of
their design models.? The RFP stated that it was the responsi-
bility of each offeror to acquire appropriate test platforms and,
in response to a pre-solicitation question, the Navy advised the
offerors that “[t]he government does not intend to provide the
platform for at-sea testing.”® At the protest hearing, the con-
tracting officer testified that he did not intend to preclude the
use of a government-owned platform, but wanted to advise the
offerors that the program office would not provide test
resources as government-furnished property (GFP).* The Blue
Team asked the Navy to provide a decommissioned DD-963-
Class destroyer that it could use as its test platform due to its
similarity to the proposed hull, but the Navy advised the Blue
Team that no DD 963 wasavailable.® The Gold Team, however,
was ableto obtain aDD 963, which it used to conduct its at-sea
tests.’

After award to the Gold Team, the Blue Team filed aGeneral
Accounting Office (GAO) protest alleging that “the Navy failed
to conduct the competition on a common basis when it denied
the Blue Team the use of adecommissioned DD 963 .. . . for at-
seatesting while at the same time accepting for purposes of the
evaluation the Gold Team’s proposed use of a decommissioned
DD-963-Class destroyer.”” The GAO denied the protest for
lack of prejudice.® Specificaly, the GAO found that the use of
a decommissioned DD-963 did not result in a strength for the
Gold Team and would not have changed the evaluation of the

1. Comp. Gen. B-290470, B-290470.2, Aug. 19, 2002, 2002 CPD { 133.

2. ld.a2.

3. 1da7.

4. 1d.

5. Id. at 8-9.
6. Id.at 10.

7. Id. a1l

8. Id.

9. Id.at11-12.
10. Id. at 19.

11. 279 F.3d 989 (2002).

Blue Team.® The GAO aso concluded that the “Blue Team’s
failure to pursue [the] denia of the use of a decommissioned
DD 963" as evidence that the Blue Team did not view its use as
a“significant consideration.”

Recovery Denied for Contractor’s Failure to Notify Agency of
GFP Shortage

Government-furnished property claims are rarely denied
because a contractor failed to notify the government of defects
or shortages in the GFP. This is because of the difficulty of
proving that the government suffered prejudice. In Franklin
Pavkov Construction Co.,"* however, the Court of Appeals for
the Federal Circuit (CAFC) affirmed the decision of the Armed
ServicesBoard of Contract Appeals,’? denying Pavkov’s appeal
on this basis. In Pavkov, the Air Force agreed to provide vari-
ousitems of GFP, including eighty-seven stair nosings that the
contractor would usetoinstall several staircases. TheAir Force
kept the GFP in afenced location that it maintained. Although
representatives of the Air Force and the contractor met toinven-
tory the GFP, the contractor’s representative had to depart
beforeinventorying the stair nosings. Six monthslater, the con-
tractor notified the Air Force that only ten stair nosingswerein
the fenced area. To avoid delaying the project, Pavkov pur-
chased substitute materials and later submitted a claim for the
additional costs.*®

The CAFC applied the delivery standard of the Uniform
Commercial Code and held that the Air Force met its obligation
by tendering delivery to Pavkov. Thistender imposed aduty on
Pavkov to inspect the property and either promptly reject or
accept it. Since Pavkov did not promptly reject the GFP, it was
deemed to have accepted it at the time of the inventory.** Not-

12. See Franklin Pavkov Constr. Co., ASBCA No. 50828, 00-2 BCA 131,000, at 153,597.

13. Franklin Pavkov Constr., 279 F.3d at 992.

14. 1d. at 998.
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ing that the applicable GFP clause required the contractor to the six-month delay was not reasonable and denied the
provide notice“within areasonable time,”* the court found that appeal.’® Lieutenant Colonel Tomanelli.

15. See GENERAL Servs. ADMIN. ET AL., FEDERAL AcquisiTioN ReG. 52.245-4(a)(1) (July 2002).

16. Franklin Pavkov Constr., 279 F.3d at 998.

100 JANUARY/FEBRUARY 2003 THE ARMY LAWYER « DA PAM 27-50-359



Pricing of Adjustments

“Don't Ask Me Why! That's Just the Way It Is!”
The CAFC Remands an Eichleay Claim to the ASBCA for
Originally Failing to Explain Its Rationale in Denying Any
Eichleay Damages

In 1992, Charles G. Williams Construction, Inc. (CGW) con-
tracted with the U.S. Army to improve and repair the Fitzsim-
mons Army Medical Center in two phases.! As a result of
differing site conditions, drawing defects, and continued gov-
ernment occupancy of the work area during Phase|, the parties
negotiated various price adjustments and contract extensions
through numerous bilateral modifications. CGW reserved its
right, however, to seek impact damages later and to include
delay costs under the Eichleay formula.? The government sub-
sequently terminated the second phase of the work for conve-
nience. After settlement negotiations stalled, CGW appealed
the deemed denial of additional price adjustment claimsand its
termination settlement proposal to the Armed Services Board
of Contract Appeals (ASBCA).2

Concerning CGW'’s claim for extended and unabsorbed
overhead, the board found:

CGW claims $98,642 for 330 days of
“extended overhead/unabsorbed overhead”
allegedly incurred as aresult of the drawing
defects, differing site conditions and Govern-
ment occupancy of the work area. The
claimed amount isan “Eichleay” calculation.
The [Defense Contract Audit Agency] audi-
tor found that the overhead for the entire
period of extended contract performance was
“fully absorbed by the basic contract, con-
tract modifications, and other projects.” He
further found that [the appellant] used both
variable and fixed overhead expenses in
computing the average daily overhead rate.

1. Charles G Williams Constr., Inc., ASBCA No. 49,775, 00-2 BCA 1 31,047.

On this evidence, CGW'’s Eichleay claim is
not proven.*

The board stated this conclusion as afinding of fact, but did not
provide any further analysisin the decision portion of its opin-
ion.s

In the subsequent appeal, the Court of Appeals for the Fed-
eral Circuit (CAFC) vacated and remanded that portion of the
ASBCA decision concerning the Eichleay claim because the
board failed to explain its reasoning adequately.® The court
noted that Eichleay damages concern the recovery of home
office overhead costs during government-caused delays of con-
struction work.” The court also cited the two prerequisites for
recovery of Eichleay damages as “(1) that the contractor be on
standby; and (2) that the contractor be unable to take on other
work.”® Specifically, the board noted:

The proper standby test focuses on the delay
or suspension of contract performance for an
uncertain duration, during which a contractor
is required to remain ready to perform. . . .
The second prong—the contractor’s inability
to take on outside work—requires “the gov-
ernment to demonstrate that it was not
impractical for the contractor to take on
replacement work and thus avoid theloss. . .
. If both of these requirements are satisfied,
the contractor has shown that it had unab-
sorbed general overhead for which it is enti-
tled to Eichleay damages.®

The court found that “the Board did not mention, let alone
discuss, either of these [prerequisites].”*® The court aso criti-
cized the board for merely noting the Defense Contract Audit
Agency (DCAA) auditor’s finding without applying its own
analysis:

2. ld. at 153,321. The Eichleay formulais used for calculating a contractor’s overhead that was not allocated as a contract cost because of alleged government
caused delay and usually referred to as “unabsorbed overhead.” Eichleay Corp., ASBCA No. 5183, 60-2 BCA 1] 2688.

3. SeeCharles G. Williams, Inc., ASBCA No. 49,775, 00-2 BCA 1 31,047.

4. 1d. at 153,321.

5 Seeid.

6. SeeCharles G. Williams Construction, Inc. v. White, 271 F.3d 1055 (Fed. Cir. 2001).

7. Id. at 1056.

8. Id. at 1058 (quoting Interstate Gen. Gov't. Contractors, Inc. v. West, 12 F.3d 1053, 1056 (Fed. Cir. 1993)).

9. Charles G. Wliams Constr., 271 F.3d at 1058 (quoting West v. All State Boiler, Inc., 146 F.3d 1368, 1381 (Fed. Cir. 1998); I nterstate Gen. Gov't Contractors, 12

F.3d at 1056).

10. Charles G Williams Constr., 271 F.3d at 1058.
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The Board' sfunctioninthiscasewasitself to
determine whether Williams had established
its case for Eichleay damages, not to deter-
mine whether the auditor’s “finding” that
Williams had not done so was supported by
the record. The Board was entitled to give
the auditor’s evidence and testimony, like
that of any other evidence, whatever weight
it concluded it should have. Under the Con-
tract Disputes Act, however, itisthefunction
and responsibility of the Board, and not of
the auditor, to decide the question of entitle-
ment.1

On remand, the board provided additional findings specifi-
cally on the standby prerequisites for an Eichleay claim.*> The
board ultimately decided that CGW failed to prove the standby
prerequisite, and because of thisinitial failure of proof, did not
need to address the second prerequisite of whether CGW was
unable to take on other work.*®

11. Id. at 1059 (citing the Contract Disputes Act, 41 U.S.C. 88 601-613 (2000)).

Another Example of the Difficulty in Proving Damages
Without Using an Actual Damages Approach

Last year's Year in Review'* discussed the 2001 ASBCA
decision in NavCom Defense Electronics, Inc.,® a case which
“serves as areminder of just how difficult it is for contractors
to demonstrate that they are entitled to ajury verdict method of
proof.” ¢ Thisyear, in Propellex Corp.,*” the ASBCA reminded
a contractor of just how difficult it is to prove damages using
the modified total cost method.® Propellex had two contracts
for the production of MK 45 primers “used for the propelling
charge of the 5-inch 54 caliber gun.”*®* The government
rejected four lots of Propellex primers for exceeding the maxi-
mum moisture content. Eventually, the government accepted
the rejected lots with price reductions.?® Propellex claimed,
however, that the government moisture content testing was
flawed, and it incurred $1,790,065 in additional costs due to
production delays and investigation costs for a non-existent
moisture contamination problem.? Propellex used the total
cost method in calculating its claim for increased costs.? It
later adjusted its $1,790,065 claim to “$1,356,580 on a modi-
fied total cost basis.”%

12. See Charles G. Williams Construction, Inc., ASBCA No. 49,775, 02-1 BCA 1 31,833.

13. Id. at 157,278.

14. Major John J. Siemietkowski, et a., Contract and Fiscal Law Developments of 2001—The Year in Review, ArRmY Law., Jan./Feb. 2002 [hereinafter 2001 Year in

Review].
15. ASBCA Nos. 50,767, 52,292-98, 01-2 BCA 1 31,546.
16. 2001 Year in Review, supra note 14, at 62.

17. ASBCA No. 50,203, 02-1 BCA 131,721.

18. Last year's Year in Review also reported on a contractor’s successful use of a modified total cost method approach. See 2001 Year in Review, supra note 14, at

62; Baldi Brothers Contractorsv. United States, 50 Fed. Cl. 74 (2001).
19. Propellex, 02-1 BCA 31,721, at 156,717.

20. Id. at 156,722.

21. Id. at 156,726.

22. Aslast year's Year in Review stated:

There are actually four methods of proving damages: (1) the actual cost method where the contractor submits actual cost data to demonstrate
its additional costs associated with a change; (2) the estimated cost method where the contractor does not have actual cost data and submits
estimates of those costs instead; (3) the total cost method where the contractor submits all costs—not just those associated with the change—
and asserts the government isliable for the total cost incurred by the contractor; and (4) the jury verdict where the contractor submits competent
evidence of its damages, but the government counters with conflicting evidence which questionsthe accuracy of the contractor’s computations.

2001 Year in Review, supra note 14, at 62 n.788 (citing Delco Elecs. Corp. v. United States, 17 Cl. Ct. 302, 321-24 (1989), aff’d, 909 F.2d 1495 (Fed. Cir. 1990)).

23. Propellex, 02-1 BCA 131,721, at 156,727.
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Propellex prevailed on the entitlement portion of its claim
because the board determined that the government had not
established “that it conducted the [moisture testing] in accor-
dance with the contract testing requirements.”?* The board also
found, however, that Propellex was only entitled to $6921 for
consultant fees and costs related to its moisture contamination
investigation and $25,497 for attorney fees in preparing its
claim.?®> In using the modified total cost method to deny the
remainder of the claim, the board noted that claimants must
prove four elements, established in Servidone Construction
Corp. v. United States,? to recover under the total cost method:

To recover under the total cost method of
quantifying an equitable adjustment, the con-
tractor has the burden of establishing the fol-
lowing elements: (1) the impracticability of
proving actual losses directly; (2) the reason-
ableness of its bid; (3) the reasonableness of
its actual costs; and (4) lack of responsibility
for the added costs.?”

24. |d. at 156,729.

25. Id. at 156,731.

26. 931 F.2d 860 (Fed. Cir. 1991).

27. Propellex, 02-1 BCA 131,721, at 156,729.
28. Id. at 156,730.

29. ld.

The board held that “ Propellex failed to establish two of the
four required elements of proof of a modified total cost recov-
ery.”?® Specifically, Propellex failed to establish the first ele-
ment, the impracticability of proving actual costs directly,
because it failed to prove that it could not segregate and esti-
mate its costs for the black powder moisture investigation.?
Interestingly, the Board used Propellex’s ability to approximate
excess coststhat were not due to the government’sflawed mois-
ture testing as evidence that Propellex presumably could have
proved its actual losses directly.® The board also found that
Propellex failed to establish the fourth required element in
proving itslack of responsibility for the added costs. The board
stated that “[t]he most serious failure of Propellex’s modified
total cost proof is that it did not exclude from the claim
amounts, costs . . . not attributable to black powder moisture
investigation, including the costs” that were associated with
specific non-moisture related corrections and testing.3* Major
Kuhn.

30. These unrelated excess costs formed part of Propellex’s modifications to itsinitial total cost method calculation that resulted in a modified total cost method

calculation. Id.

31 1d.
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Value Engineering Change Proposals

Last year, the courts announced two noteworthy decisionsin
therarely reported area of VValue Engineering Change Proposals
(VECPs). Both cases dealt with the government’s attempts to
avoid paying contractors for incurred savings. Although the
government prevailed in one decision, the long-term effect of
these cases may be to produce an environment in which con-
tractors will distrust the government’s “assurance” that it will
share any savings resulting from contractor-suggested changes.

What's Our Advantage in Acting Like This?

In Vantage Assocs., Inc. v. England,! the Court of Appeals
for the Federal Circuit (CAFC) overturned an Armed Services
Board of Contract Appeals (ASBCA) decision? that held that
the government correctly rejected aV ECP because the contract
at issuewas already closed by the time the contractor submitted
it. The Navy awarded Vantage a contract on 30 September
1991 to produce several different “underwater marking devices
used by dolphins in the government’s Marine Mammal Sys-
tem.”® One of these devices contained a glass-filled polyethyl-
ene substance manufactured by a different company. The
contract contained the FAR Value Engineering Clause.* Van-
tage completed delivery of all but one of the items required
under this contract on or before 22 September 1993. The one
missing item was a five-dollar spare part that the government
never noticed was missing and for which Vantage never submit-
ted aninvoice?®

Without notifying Vantage, the government closed out the
contract on 31 August 1995. On 18 January 1996, Vantage
notified the government that it had found a substitute material
that could be used in lieu of the glass-filled polyethylene mate-
rial and which it felt would achieve a 90% cost reduction for the
government.® On 28 January 1997, the government advertised
a follow-on contract for the underwater marking devices that
identified Vantage's substitute material. On 4 March 1997,

1. No.01-1073, 2001 U.S. App. LEXIS 23566 (Fed. Cir. Oct. 9, 2001).
2. SeeVantage Assocs., Inc., ASBCA No. 51418, 00-2 BCA 31,141

3. Vantage Assocs., 2001 U.S. App. LEXIS 23566, at * 1.

Vantage told the government that it wished to submit a VECP;
the government responded that Vantage would need to submit
the information required by FAR section 52.248-1(c). Vantage
submitted a VECP on 1 May 1997. The government awarded
Vantage the follow-on contract for the marking devices on 20
August 1997.7

Thereafter, the contracting officer determined that there was
no open contract when Vantage submitted the VECP and
rejected it. The opinion does not explain the logic behind this
decision; the contracting officer may have reasoned that the
contractor’s entitlement to compensation for the proposed
change was governed by the Value Engineering Clause, and
that this clause ceased to apply upon contract termination or
close-out. Vantage appeal ed this determination to the ASBCA.
The board ruled in favor of the government, finding that the
government’s closure of the contract on its books on 31 August
1995 was conclusive. The board reasoned that the outstanding
part of the contract wasde minimisin value, and that nearly four
years had elapsed “ between what amounted to contract comple-
tion on 22 September 1993 and the submission of the VECP on
1 May 1997.”¢ Initsruling, the board distinguished an earlier
board decision in which there were significant quantities of
undelivered items.®

On appeal, the CAFC first analyzed the FAR provision gov-
erning contract completion.’® This provision requires: (1) that
the contractor deliver and the government inspect and accept all
supplies; or (2) that the government notify the contractor that it
considers the contract to have been completed. The CAFC
noted that neither of these conditions had been met; therefore,
it held that Vantage'sinitial contract with the government was
still open when Vantage submitted its VECP Perhaps the
Navy took a“penny-wise, pound foolish” approach to the value
engineering process in this case. One policy behind making
payments under the Value Engineering Clause is to encourage
other contractors to make VECPs, thus saving the government
money in the long run. Given that policy, it isunclear why the
government would not want to make every effort to pay con-

4. See GENERAL SeRvs. ADMIN. ET AL., FEDERAL AcquisiTioN ReG. 52.248-1 (July 2002).

5. Id.

6. Id.

7. Vantage Assocs., 00-2 BCA 131,141, at 153,793.
8. Id. at 153,794.

9. Id.

10. SeeFAR, supranote 4, at 4.804-4.

11. Vantage Assocs., 2001 U.S. App. LEXIS 23566, at *10-11. The court remanded the case to the board for further consideration of Vantage's VECP. Id.
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tractors like Vantage, particularly when no clear legal authority
indicated that the contract was closed.

Contractor Is Up-the-Creek for Failing to Comply With the
Value Engineering Clause Requirements

Another noteworthy case dealing with a VECP is C.A. Ras-
mussen, Inc. v. United Sates.*> On 11 June 1997, the Corps of
Engineers awarded Rasmussen a contract for the improvement
of acreek channel to provide better flood protection. The State-
ment of Work included a requirement to construct a stone pro-
tection channel using stone excavated from the channel bed.*?
By October 1997, Rasmussen had excavated 60,000 cubic
meters of material from the channel bed. Thisyielded atotal of
less than 3000 cubic meters of stone suitablefor usein building
the protection channel. Although the parties estimated that
Rasmussen would need atotal of 9100 cubic meters of stone to
build the protection channel, it would have to excavate and sort
through an additional 183,000 cubic meters of material to yield
the amount of stone needed.™*

Continuing to excavate and sort through the remaining chan-
nel bed material would have cost the government sixteen dol-
lars per cubic meter. Realizing that it would be less expensive
to import the stone, Rasmussen met with the contracting officer
on 27 October 1997 and proposed to import the stone from a
local river. The government accepted Rasmussen’s proposal
and paid Rasmussen an additional $467,760 to compensate it
for the cost of importing the stone. Subsequently, Rasmussen
submitted a claim for an additional $1,632,184, which repre-
senting its share of the savings that the government incurred as
aresult of “value engineering services’ associated with recom-
mending the stone importation.’® The parties engaged in settle-
ment discussions, without success. Ultimately, the court
determined that there was a deemed denial of Rasmussen’s
claim.’

12. 52 Fed. Cl. 345 (2002).
13. Id. at 346-47.

14. Id. at 348-49.

At tria, the government asserted that VECPs had to be sub-
mitted in writing, and that Rasmussen’s oral proposal was
insufficient. The government alternatively argued that Ras-
mussen failed to comply with the requirements of the Value
Engineering Clause in the contract.l” The clause required Ras-
mussen’s VECP to include such things as a description of the
difference between the existing contract requirements and pro-
posed contract requirements, an estimate of the costs the gov-
ernment would incur inimplementing the VECP, an estimate of
the cost savings, and an indication of when the VECP must be
accepted by the government to maximize the cost savings.'®
The court found that Rasmussen had complied with none of
these requirements.*®

Rasmussen argued that the court should not strictly construe
the regulatory requirements, and that its failure to include this
information should not be fatal to its claim.?? Rasmussen cited
two prior board decisions that held that the failure to comply
with the val ue engineering regul ations was not fatal to recovery.
The court distinguished these prior decisions on the basis that
their only deficiency was the failure to label the VECP as a
VECP, and granted the government’s motion for summary
judgment.2

The Rasmussen result, by giving the contractor only the
additional costsit incurred toimport the stone, actually gavethe
government a windfall because the government obtained the
full benefit of Rasmussen’s cost reduction suggestions. In Ras-
mussen, the government, and later the court, chose to interpret
the FAR strictly to the immediate detriment of the contractor.
None of the technical deficiencies, however, appears to have
prejudiced the government. Absent prejudice, a broader inter-
pretation of the FAR provisions would encourage future con-
tractors to submit VECPs and would not unfairly harm the
government.

15. Id. at 348-50. Rasmussen apparently calculated the savings by multiplying the remaining volume of channel bed material by the unit cost of sixteen dollars, and
then subtracting the $467,760 added cost to import the material instead. The court, however, did not discuss this calculation. 1d.

16. Id. at 348.

17. 1d.; see FAR, supra note 4, at 52.248-3.

18. Rasmussen, 52 Fed. Cl. at 347 (discussing the requirements of the FAR Value Engineering Clause); see FAR, supra note 4, at 52.248-3(c).

19. Rasmussen, at Fed. Cl. at 351.

20. 1d. at 350.

21. Id. (citing McDonnell Douglas Astronautics Co., ASBCA No. 19971, 76-2 BCA 112,117; Syro Steel Co., ASBCA No. 12530, 69-2 BCA 1 8046).
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Removal of DFARS Clauses That standard was cancelled in 2000, and on 1 October 2001,

the DOD updated the Defense Federal Acquisition Regulations

Before 1 October 2001, the Department of Defense (DOD) (DFARS) by deleting the supplemental VECP clause aswell as

had a specific supplemental clause that required contractors to the provision in the DFARS prescribing its use.? Major Sharp.
submit VECPs in the format prescribed by MIL-STD-973.22

22. SeeU.S. Der'T oF Derensg, Derense FEDERAL AcquisiTioN ReG. Supp. 252.248-7000 (May 1994) [hereinafter DFARS].

23. See 66 Fed. Reg. 49,865 (Oct. 1, 2001) (deleting DFARS, supra note 22, at 252.248-7000).
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Terminations for Default

The Latest A-12 Wranglings:
Honey, This Letter from the Collection Agency Says We Owe
$2.3 Billion

Last year's Year in Review* reported that the Court of Fed-
eral Claims (COFC), on remand from the Court of Appeals for
the Federal Circuit (CAFC), dismissed the plaintiffs complaint
in the longstanding, multi-billion dollar A-12 litigation,
McDonnell Douglas Corp. v. United Sates.? That decision,
rendered on 31 August 2001, apparently left the Boeing Corp.
(the successor to McDonnell Douglas) and General Dynamics
Corp. hillions of dollars in debt to the Navy.® Although the
plaintiffs appeal ed that decision to the CAFC,* the parties spent
most of the year in settlement talks.®

On 30 August 2002, the Navy Comptroller, Dionel M.
Aviles, demanded that General Dynamics and Boeing pay the
Navy $2.3 hillion dollars, or the Navy would “refer the matter
to the Defense Finance and Accounting Service for collec-
tion.”® In response, General Dynamics called the letter “an
unseemly negotiating tactic, and an apparent effort to gain
advantage during settlement talks.”” According to the Navy,

the contractors owe alittle over $1.3 billion in principal and $1
billionininterest. Asof 30 September 2002, $191,804 in inter-
est accrued each day. The letter concluded on a somewhat con-
ciliatory note, stating that the Navy “fully support[s]”
settlement discussions.®

Re-establishing a Delivery Schedule After Government Wai ver:
There'sa Right Way and A Wrong Way

Generally, the government has the right to terminate a con-
tract immediately upon a contractor’s failure to deliver or per-
form on time.® When the government disregards the delivery
schedule and encourages or condones continued performance,
however, it waivestheright to terminate, unlessit re-establishes
adelivery or performance schedule.’® The government can re-
impose the schedule either bilaterally or unilaterally.®* Three
boards of contract appeals recently considered variations on
this scenario of failure to perform, waiver, and attempted re-
establishment.??

In Beta Engineering, Inc.,*® the Defense Supply Center Phil-
adelphia (DSCP) contracted with Beta Engineering, Inc. (Beta
Engineering) to supply lock-release levers4 for aircraft

1. SeeMgjor John J. Siemietkowski et a., Contract and Fiscal Law Developments of 2001—The Year in Review, ArRmy Law., Jan./Feb. 2001, at 64-65 [hereinafter

2001 Year in Review].

2. 50 Fed. Cl. 311, 314 (2001).

3. Interestingly, an “industry official, who asked not to be named” told Aerospace Daily that “the judge never set an amount, nor did he make a ruling that anybody

owed anyone any money.” Nick Jonson, Navy A-12 Compensation Demands Still Under Appeal, Aerospace DaiLy, Sept. 9, 2002, at 4, LEXIS, Aerospace Daily File.

4. Outlook for Issues Affecting Federal Procurement in 2002, 77 BNA Fep. Cont. Rep. 5 (Feb. 5, 2002) at 146 (stating that the plaintiffs filed an appeal notice on
30 November 2001 and that the government filed anotice of cross appea on 14 December 2001).

5. See Navy Rejects Settlement in A-12 Case, Demands $2.3B Payment by Sept. 30, 78 BNA Fep. Con. Rep. 9, Sept. 10, 2002, at 298; Navy Demands $2.3 Billion
from Boeing and General Dynamicsin A-12 Dispute, 44 Gov't CoNTRACTOR 33, 11 344 ( Sept. 11, 2002).

6. Letter from The Comptroller of the Navy, Office of the Assistant Secretary of the Navy (Financial Management and Comptroller), to Michael J. Mancuso, Senior
Vice President and Chief Financial Officer, General Dynamics (30 Aug. 2002), available at http://www.general dynamics.com/news/press_releases/2002/Navy _A-
12 L etter.pdf [hereinafter Aviles Letter].

7. PressRelease, General Dynamics, General Dynamics Receives Payment Demand in A-12 Case: Demand Jumps the Gun on Settlement Talks and Appellate Lit-
igation (Sept. 3, 2002), available at http://www.generaldynamics.com/news/press_releases/2002/News%20Release%20-
%20Tuesday,%20September%6203,%202002.htm.

8. Aviles Letter, supra note 6.

9. See GeENERAL SERvVS. ADMIN. ET AL., FEDERAL AcquisiTion Rec. 52.249-8(a)(1)(i) (July 2002) [hereinafter FAR].

10. Waiver occursif: (1) the government fails to terminate a contract within a reasonable period of time after the default; and (2) the contractor relies on the failure
to terminate by continued performance, with the government’s knowledge or consent. Devito v. United States, 413 F.2d 1147, 1153-54 (Ct. Cl. 1969).

11. See, e.g., Beta Engineering, Inc., ASBCA Nos. 53570, 53571, 02-2 BCA 131,879, at 157,505 (“To reestablish a delivery schedule, the government could either
(a) reach an agreement with the contractor on anew delivery schedule, or (b) unilaterally establish areasonable new delivery schedule.”); Sermor, Inc., ASBCA No.
30576, 94-1 BCA 126,302, at 130,828.

12. BetaEngineering, Inc., 02-2 BCA 131,879; Rowe, Inc., GSBCA No. 14211, 01-2 BCA 131,630; Kadri Int’'| Co., AGBCA No. 2000-170-1, 02-1 BCA 131,791.
13. ASBCA Nos. 53570, 53571, 02-2 BCA 1 31,879.

14. The“lock-release lever is aso known as a belt-feed lever. It isthe part of the ammunition feeding mechanism that fits into the cartridge of the M-2 .50-caliber
arcraft machinegun.” Id. at 157,495.
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machine guns.’®> The contract required Beta Engineering to
deliver first-article test samples (FATS) on aspecified date.’® A
clause in the contract provided that if the contractor failed to
deliver any FATS on time, “the Contractor shall be deemed to
have failed to make delivery within the meaning of the Default
clause.”*” Thelevershad to pass adetailed preliminary inspec-
tion before first article testing.’®

Although Beta Engineering failed to meet the FATS submis-
siondeadline, 30 April 2001, the government procurement con-
tracting officer (PCO) did not terminate the contract or notify
Beta Engineering that it was delinquent.’® After 30 April 2001,
the PCO even authorized the contractor to use a different grade
of steel and allowed the contractor to conduct a preliminary
inspection. The Armed Services Board of Contract Appeals
(ASBCA) found that these government acts and failures to act
“disestablished 30 April 2001 as the deadline for submission of
FATS."2 On 17 May 2001, the contractor, with a government
representative present, conducted a preliminary inspection.
Theinspection was not compl eted successfully. After thefailed
inspection, the contractor proposed a new date for a second
FATS preliminary inspection. The PCO, however, took no
action to reestablish anew FATS due date and failed to respond
to the contractor’s offer to submit new FATS, leaving Beta
Engineering “in limbo.”# The PCO terminated the contract on
15 August 2001.%

Citing an earlier decision, the board stated, “[w]e have held
that a termination for default for failure to deliver afirst article
was improper where ‘there was no enforceable first article

15. Id. at 157,495.

delivery schedule in place at the time the government termi-
nated the contract for default.’”? The board found that after
Beta Engineering missed the FATS deadline, not only did the
government fail to terminate the contract, but the government
encouraged further performance by approving the lower-grade
steel and by proceeding with preliminary inspections. The gov-
ernment thereby waived the FATS delivery due date. By leav-
ing Beta Engineering in limbo about whether and when it could
submit a second set of FATS, the government left itself “with-
out an enforceable FATS delivery schedule.”?* The govern-
ment, therefore, improperly terminated the contract for
default.

In Rowe, Inc.,?® the General Services Administration (GSA)
also faced missed delivery dates. After allowing the contractor,
Rowe, to miss two delivery dates, however, the GSA contract-
ing officer (CO) properly set a new deadline. When Rowe
missed the new delivery date, the government wasin a position
to properly terminate the contract for default.?”

The GSA awarded Rowe a contract for, among other items,
“modified type I X vanswith cut-off cabs.”?® The order required
shipment by 27 August 1996.% A government inspection of
Rowe's facility on 20 August 1996 revealed that Rowe had not
received the chassis for the vans and would not meet the 27
August deadline. On 17 September 1996, the CO sent a*“cure
letter,” demanding an explanation for the delay, a new shipment
date, and consideration for the delay.*® In two letters dated 4
October and 8 November 1996, Rowe indicated it could have
the vehicles ready within fourteen days of receipt of the chassis

16. 1d. There was some confusion over what that date was, but the board found that “both parties considered 30 April 2001 to be the deadline.” Id. at 157,499.

17. 1d. at 157,496 (referencing FAR, supra note 9, at 52.209-4(d)).
18. Id. at 157,500.
19. Id. at 157,499.
20. 1d. at 157,500.
21. 1d. at 157,502

22. Id. at 157,503.

23. Id. at 157,504 (quoting Aviation Technology, Inc., ASBCA No. 48063, 00-2 BAC 131,046, at 153,315).

24. |d. at 157,505.

25. Id.

26. GSBCA No. 14211, 01-2 BCA 1 31,630.
27. 1d. at 156,263.

28. Id.

29. Id.

30. Id. at 156,265.
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and that it expected to receive the chassis on 7 December 1996.
The CO then issued a unilateral modification “establishing a
new shipment date of December 26, 1996.” 8 When Rowe
missed this new deadline, the parties exchanged letters, the
government changed COs, and on 6 February 1997, the new CO
issued a show cause letter.®2 Although the |etter stated that the
GSA was considering adefault termination, it did not set a new
delivery date.®® In response, Rowe stated that it had received
the chassis, but for the first time, Rowe alleged confusion over
the specifications.® In a4 April 1997 letter, after several
exchanges concerning the technical specifications, the CO
demanded a new production schedule from Rowe.*®> On 17
April 1997, although Rowe had requested approximately sev-
enty additional days, the CO “unilaterally established a new
completion date of May 14, 1997.”% When Rowe failed to
deliver the vehicles by 14 May 1997, the CO terminated the
order.%

The General ServicesBoard of Contract Appeals (GSBCA),
determined that although the GSA had “overlooked Rowe's
failure to meet two previously established delivery dates,” it
“established a new delivery date of May 14, 1997, and termi-
nated [the order] immediately when Rowe failed to” deliver.®
The critical issue, therefore, was whether the new, unilaterally-
imposed, delivery date was reasonable.®*® The board made an
“objective determination [from] the standpoint of the perfor-
mance capabilities of the contractor at the time the notice [was]
given.”* The board found that the new date was “reasonabl€”

31. Id. at 156,266.
32. 1d. at 156,266-67.
33. 1d. at 156,267.
34. 1d. at 156,268.
35. 1d. at 156,270.
36. Id. at 156,271.
37. 1d. at 156,272.

38. Id. at 156,273.

for various reasons. First, Rowe had stated on two occasions
that it could provide the vehiclesfifteen days after receiving the
chassis; the CO had given Rowe twenty-seven days from the
date of the final (17 April) letter. Second, Rowe did not object
tothe new date. Finally, the record indicated that other contrac-
tors could have met the new delivery schedule. Thus, the
GSBCA found the CO had established a reasonabl e schedule.*
Rejecting Rowe's defenses to the termination,*? the board
denied the appeal .3

COFC OKs Monday-Morning Justification for Default
Termination

In Glazer Construction Co. v. United Sates,* (Glazer) the
COFC upheld atermination for default based on Davis-Bacon
Act*® (DBA) violations committed before, but discovered after,
the government issued a default termination notice. In Glazer,
in January 1998, the Department of Veterans Affairs (VA) ter-
minated Glazer Construction’s contract to renovate and alter a
portion of a Veterans Hospital for “failure to complete the con-
tract ontime.”* Glazer timely challenged the default termina-
tion decision, alleging that the VA abused its discretion.#” In
January 2002, the Department of Labor (DOL) notified Glazer
Construction that it had committed DBA violations while
working on the VA contract.”® Glazer never challenged the
DOL's alegations.”® The government filed a motion for sum-

39. Id. Last year's Year in Review discussed thisissuein the context of the A-12 litigation. See 2001 Year in Review, supra note 1, at 64-65.

40. Rowe, Inc., 01-2 BCA 131,630, at 156,273.

41. 1d. at 156,274.

42. The board rejected Rowe's claims that contract ambiguities, defective specifications, and government-caused delay resulted in excusable delay on the part of
Rowe. |d. at 156,274-76. The board also rejected Rowe's arguments that the “termination was improper due to various procedural defects.” Id. at 156,276-77.

43. |d. at 156,277.

44. 52 Fed. Cl. 513 (2002).

45. 40 U.S.C. §276(a)-(a)(7) (2000).
46. Glazer Constr., 52 Fed. Cl. at 516.

47. 1d. at 523.
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mary judgment to dismiss Glazer’s challenge of the termina-
tion.%

The VA asserted that Glazer Construction’s DBA violations
“committed during contract performance, although . . . discov-
ered after the termination for default was issued,” justified the
termination decision.5! Inresponse, Glazer argued that because
the CO'sfinal decision did not rely on the DBA violations, the
court did not havejurisdiction “to determine whether the Davis-
Bacon Act . . . violations warranted a termination of the con-
tract.”5? Glazer argued that, in the absence of a cure notice cov-
ering the DBA violations, the government could not rely on
“newly discovered evidence” to justify the termination.s

The COFC rejected both arguments.  Generally, the court
cited the CAFC for the proposition that it would sustain “‘a
default termination if justified by circumstances at the time of
termination, regardless of whether the Government originally
removed the contractor for another reason.’”* The court found
that Glazer’s jurisdiction argument overlooked numerous deci-
sions allowing the government to justify a default termination
on facts “not known to the government at the time of default,
without mention of a contracting officer’s fina decision on the
newly discovered evidence.”%

Nor did the absence of a cure notice prevent the government
from relying on the DBA violations as a basis for the termina-
tion. Because the “post-hoc justification” was incurable,
Glazer Construction could not have been prejudiced by the lack

of a cure notice.® A cure notice, issued after termination,
would be “futile” because the contractor, “ barred from the con-
tract site,” would have “no means to cure the defect.”>” Thus,
having determined that Glazer Construction committed DBA
violations, and concluding that clauses in the contract allowed
the government to terminate the contractor for default for DBA
violations,*® the COFC granted the government’s motion for
summary judgment.®

ASBCA Overturns Default Ter mination Based on Contractor’s
Reasonable Response to Cure Notice & CO's Failure to
Communicate

Although Ryste & Ricas, Inc.® did not break new legal
ground, administrative contracting officers (ACOs) (and attor-
neys advising ACOs) should heed the decision’slessons. Ryste
& Ricas involved the default termination of a $1.7 million
repair and renovation contract. The contractor had to complete
work “not later than 300 days after”s! the date of the notice to
proceed, 29 October 1997. The origina completion date was
18 August 1998.%

In the course of the contract’s performance, the parties
signed four bilateral modifications. Although each modifica
tion increased the total cost of the contract, none included time
extensions. The contractor requested time extensions for two
of the modifications.%® Rather than flatly deny the requests for
more time, the CO stated on one occasion that the request “* will

48. 1d. at 518. The government also alleged that Glazer committed Buy America Act violations. In a separate proceeding, discussed in the case, the contractor was
disharred on thisground. 1d. at 520-23. Because the court found the DBA violations adequate to justify the termination, it did not determine whether the Buy America

Act would also have been sufficient grounds. 1d. at 531.
49. |d. at 520.

50. Id. at 523-24.

51. Id. at 525.

52. Id. at 526.

53. Id.

54. 1d. at 526 (quoting Kelso v. Kirk Bros. Mech. Contractors, Inc., 16 F.3d 1173, 1175 (Fed. Cir. 1994) (quoting Joseph Morton Co. v. United States, 757 F.2d 1273,

1277 (Fed. Cir. 1985))).

55. 1d. at 527-28 (citing Kelso, 16 F.3d at 1175; Joseph Morton, 757 F.2d at 1275; Daff v. United States, 31 Fed. Cl. 682 (1994), aff’d on other grounds, 78 F.3d 1566
(Fed. Cir. 1996); Balimoy Mfg. Co. of Venice, ASBCA No. 47,006, 95-2 BCA 1 27,854; Quality Granite Constr. Co., ASBCA No. 43,846, 93-3 BCA 1 26,073.)

56. Id. at 530.

57. Id.

58. Id. at 526.

59. Id. at 531.

60. ASBCA No. 51841, 02-2 BCA 131,883.
61. Id. at 157,512-13.

62. Id. at 157,514.
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not be granted at this time, but in the event that additional time
is needed to complete the contract it will be considered and a
modification prepared at that time.””® The CO’s own analysis
indicated that the modifications merited time increases, but
fewer days than the contractor requested.®

In June, the CO provided a cure notice to the contractor for
“failure to adhere to the progress schedule.” In response, the
contractor requested sixty daysfor the change orders that it had
already issued, and forty-five days for rain delays.®® The CO
again equivocated, stating that “we would visit time extensions
when we got closer to the end of the project.”®” The CO did not
tell the contractor that he considered 105 days unreasonable.
Meanwhile, the contractor believed that the schedule adding
105 days was in effect because “[n]o one said anything other-
wise.”%® The board noted that there were no indications that the
CO told the contractor “that they differed so greatly in the
proper length of the time extension[s].”% In addition, the gov-
ernment failed to produce evidence showing that the CO “ana-
lyzed progress problems against a specified compl etion date.”

63. Id. at 157,514-15.

64. Id. at 157,514

On 4 August 1998, the CO issued a second cure notice, pre-
dominantly focusing on the failures of two subcontractors. On
12 August 1998, the contractor replied, indicating that it had
fixed the problems with both subcontractors.™ Nonetheless, on
14 August 1998, the CO terminated the contract for default.”

The board provided several reasons for finding that the CO
abused his discretion. First, the CO did not provide any time
extensions for any of the four modifications and did not “even
adequately consider whether time extensions were appropri-
ate.” ™ Second, the contractor reasonably replied to the govern-
ment’s August cure notice, addressing each area of concern.
Third, the CO did not analyze progress problems “against a
specified completion date.”” Finally, the CO failed to set a
final completion date or tell the appellant that their views about
time extensions varied so greatly.”™

Similar considerations convinced the ASBCA to overturn a
default termination in Bison Trucking & Equipment Co.™® In
Bison Trucking, the CO terminated a contract for erosion repair
for default before the contract’s completion date.”” Asin Ryste
& Ricas, Inc.,” the board found “no evidence that the contract-
ing officer did the required analysis of the time and work nec-
essary to complete the contract.”” These cases should remind
ACOsto analyze and document work and time remaining until
completion carefully, before they terminate a contract on the

65. 1d. For Modification PO0O002, the contractor requested thirty-three extra days. Before termination, the CO believed the contractor should have received four to

fivedays. After termination, the CO raised the figure to five to ten days. 1d.
66. Id.at 157,515.

67. 1d. at 157,515-16.

68. Id.

69. Id. at 157,514.

70. 1d. at 157,517.

71. 1d. at 157,516-17.

72. 1d. at 157,517.

73. 1d. at 157,518.

74. 1d.

75. 1d.

76. ASBCA No. 53390, 01-2 BCA 131,654.
77. 1d. at 156,385.

78. ASBCA No. 51841, 02-2 BCA 131,883.

79. Bison Trucking, 01-2 BCA 131,654, at 156,385. In Bison Trucking, the government also never responded to the contractor’s reasonabl e request “for the location

the Government would accept for atest boring.” 1d.
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grounds that the contractor will be unable to complete the work
before the scheduled completion date.

Withholding Payment Under Contract Specifications Cannot
Exceed the Amount Allowed Under the FAR

In All-Sate Construction, Inc.,2° the government awarded
All-State Construction, Inc. (All-State), a contract to construct
a hazardous waste facility.8* The government made periodic
progress payments under the FAR payments clause in the con-
tract. During performance, All-State fell behind schedule. As
aresult, the CO informed All-State that he was recommending
adefault termination. Soon thereafter, the CO refused payment
of an invoice. The amount retained on that invoice, coupled
with amounts previously retained by the government, consti-
tuted thirty-eight percent of All-State’s “otherwise undisputed
earned amount for completed work.”# The CO withheld that
amount to cover liquidated damages and reprocurement costs if
the contract was later terminated for default. Not long after the
CO refused payment of the invoice, the government terminated
the contract for default.®

All-State moved for a summary judgment, seeking to con-
vert the default termination into onefor convenience. All-State
alleged that retaining thirty-eight percent of its earned progress
paymentswas amaterial breach of the contract.®* The All-State
contract incorporated the FAR Payments Clause for Fixed Price
Construction Contracts, which provides that “if satisfactory
progress has not been made, the Contracting Officer may retain
a maximum of 10 percent of the amount of the payment until
satisfactory progressisachieved.”® The government, however,
relied on a clause in the contract that provided:

The obligation of the Government to make
any of the payments required under any of

80. ASBCA No. 50586, 02-1 BCA 1 31,794.
81. Id. at 157,019.

82. 1d. at 157,020.

the provisions of this contract shall inthe dis-
cretion of the Officer in Charge of Construc-
tion, be subject to . . . [a]ny claims which the
Government may have against the Contractor
under or in connection with this contract.®

The ASBCA held that the government could not interpret this
contract provision as allowing retention “in excess of the
express limit in the FAR Payments clause.”® Nor could the
government rely on the right to common law set-off. By plac-
ing the FAR payments clause in the contract, the government
limited its common law rights to those specified in the FAR
clause. Therefore, the government had breached the contract,
relieving All-State of its obligation to perform. All-State was
not in default and the board converted the termination to onefor
the convenience of the government.®

When Congress Changes the Rules, Is That Repudiation or an
Immediate Breach?

In the context of federal housing loans, the Supreme Court
answered that question in Franconia Associates v. United
Sates.® The answer—repudiation—determined the timeliness
of Tucker Act claims.®

Pursuant to afederal program, the Farmers Home Adminis-
tration (FmMHA) gave the petitioners low-interest mortgage
loans in exchange for their agreement to use the mortgaged
propertiesfor low and middle-income housing, and to adhere to
other restrictions “during the life of the loan.”®* The loans’
promissory notes allowed the borrowers to prepay the loans at
any time, relieving them of the program’ srestrictionson the use
of the mortgaged properties.®? After the petitioners entered into
these loans, Congress passed the Emergency Low Income
Housing Preservation Act of 1987 (ELIHPA).** The ELIHPA

83. Id. The CO stated that “‘it is not prudent at this time to make further payments to you until we are sure that sufficient funds are available in the contract to cover
the costs of reprocurement and the assessment of liquidated damages if the contract is terminated for default.”” 1d.

84. Id. at 157,019.

85. FAR, supranote 9, at 52.232-5.

86. All-Sate Constr., 02-1 BCA 131,794 at 157,020.
87. Id. at 157,021.

88. Id.

89. 536 U.S. 129 (2002).

90. 28 U.S.C. § 1491 (2000).

91. Franconia, 536 U.S. at 140.
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imposed permanent restraints on prepayment of FmHA loans.
Over nineyearslater, in 1997, the petitionersfiled suit, alleging
that the ELIHPA “effected . . . arepudiation of their con-
tracts.”® The CAFC affirmed the COFC’s dismissal on timeli-
ness grounds. The lower courtsreasoned that 28 U.S.C. § 2501
requires plaintiffsto file all Tucker Act claimswithin six years
of the date the claims “first accrued,” and that the petitioners
claimsfirst accrued upon enactment of the ELIHPA.* Accord-
ing tothe CAFC, “passage of the ELIHPA constituted animme-
diate breach” of the loan agreements and “therefore triggered
the running of the limitations period.”% Because the plaintiffs
filed their suit over nine years after the ELIHPA's enactment,
the claims were untimely. The Supreme Court disagreed, find-
ing that the passage of the ELIHPA served as “a repudiation of
the parties’ bargain, not a present breach of the loan agree-
ments.” %

The lower courts determined that the only government per-
formance required was " ‘to keep its promiseto allow borrowers
an unfettered prepayment right.’”* Viewed in that manner, the
government’s “* continuing duty was breached . . . immediately
upon enactment of the ELIHPA because, by its terms, the ELI-
HPA took away the borrowers’ unfettered right of prepay-

ment.’” %

The Supreme Court saw things differently, concluding that
the government’s promised performance was “an obligation to
accept prepayment.”*® Thus, the time for government perfor-
mance arose only when a borrower attempted to prepay a mort-
gage loan. The ELIHPA renounced the government’s

92. Id.

contractual duty to accept prepayment “before the time fixed . .
. for performance.”®* The ELIHPA, therefore, effected arepu-
diation, not an immediate breach. A present breach would
occur if a petitioner treated ELIHPA as a breach by filing suit
before the performance period or when the government refused
a prepayment.1®

Two “practical considerations” buttressed the Court’s con-
clusion. First, adopting the government’s view of section 2501
would “seriously distort the repudiation doctring” in Tucker
Act suits.’® The government’s approach would take away the
very flexibility that the repudiation doctrine intends to bestow
on aggrieved plaintiffs—the flexibility to sue immediately or
wait until the performance date.'® Second, the government’s
interpretation “would surely proliferate litigation” by forcing
plaintiffs to choose between suing soon after repudiation or
“forever relinquishing their claims.”1%

Finally, the government argued that the repudiation doctrine
could not apply to congressional acts because Congresswas not
free to change its mind later and perform its contractua duties.
The Court rejected this argument as well. Just as Congress
passed alaw renouncing its contractual duties, it could al so pass
asubsequent statute before the time for performance, retracting
the earlier renouncement.%

Reversing the lower court judgment, the Court concluded
that “ each petitioner’sclaim istimely if filed within six years of
awrongly rejected tender of payment.” ¢

93. Pub. L. No. 100-242, 101 Stat. 1877 (codified as amended at 42 U.S.C. § 1472(c) (2000)).

94. Franconia, 536 U.S. at 140.
95. Id.
96. Id.

97. Id.

98. 1d. at 143 (quoting Franconia Assocs. v. United States, 240 F.3d 1358, 1363 (Fed. Cir. 2001)).

99. 1d. (quoting Franconia, 240 F.3d at 1364).
100. Id. at 146.

101. Id. at 147.

102. Id.

103. Id. at 148.

104. 1d. at 149.

105. 1d.

106. Id. at 149-50.

107. Id. at 150.
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The Fulford Doctrine Lives

The “Fulford Doctrine” alows a contractor to challenge a
default termination as part of atimely appeal from the assess-
ment of excess reprocurement costs, even if the appeal isfiled
more than a year after termination.’® The doctrine originated
in a 1955, pre-Contract Disputes Act (CDA) ASBCA deci-
sion.’® Applying the Fulford Doctrine often contradicts the lit-
eral time limitations set by the CDA,'° which requires
contractors to file an appeal of a default termination to an
agency board of contract appealswithin ninety days,*** or to the
COFC within twelve months. 112

The GSBCA recently re-validated the Fulford Doctrine in
Deep Joint Venture.®* The GSA signed alease with Deep Joint
Venture on 31 August 1993.14 Because the contractor failed to
make satisfactory progressin the contracted building construc-
tion, the CO terminated the contract for default on 12 December
1994.1%5 Between 27 July 1997 and 7 January 1998, the govern-
ment sent Deep Joint Venture three demand letters for excess
reprocurement costs. Deep Joint Venture then timely appealed
the CO’s assessment of excess reprocurement costs, and con-
currently challenged the underlying default termination.

The GSA urged the board to “revisit and overrule past deci-
sions adopting and adhering to” the Fulford Doctrine” The

board declined to break from its precedent, observing that the
COFC and most of the other boards of contract appeals that
have considered the issue after CDA passage have adopted this
doctrine.*® The court also reasoned that the rationale underly-
ing the doctrine—" preservation of principles of judicial econ-
omy” —remained sound under the CDA.2*° Finally, thedoctrine
does not actually violate “jurisdictional time limitations,” but
instead recognizes that the default clause allows a contractor to
raise an excusability defense when the CO assesses excess
costs.'® Therefore, the board concluded,

While we would not permit a contractor
solely to seek, more than ninety days after
receiving a default termination decision, a
conversion of the default termination to one
for the convenience of the Government, or to
seek to recover convenience termination
costs once the decision is final, we do permit
the contractor to challenge the propriety of
the termination action in defending against
an assessment of excess costs of reprocure-
ment.*?

Lieutenant Colonel Benjamin.

108. See Deep Joint Venture, GSBCA No. 14511, 02-2 BCA 131,914. The doctrine does not allow two bites at the apple, however; the parties need not litigate the
merits of a default termination twice. See Phoenix Petroleum Comp., ASBCA No. 45414, 02-1 BCA 1 31,835 (holding that the appellant had a full hearing on the
merits of adefault termination appeal; therefore, the Fulford Doctrine did not require reinstatement of an appeal that had been dismissed with prejudice).

109. Fulford Mfg., Inc., ASBCA Nos. 2143, 2144, 1955 ASBCA LEXIS 970 (May 20, 1955).

110. 41U.S.C. §8 601-613 (2000).
111. 1d. § 606.

112, Id. §609(a)(3).

113. GSBCA No. 14511, 02-2 BCA { 31,914.
114. Id. at 157,669.

115. Id. at 157,673.

116. Id. at 157,674.

117. 1d.

118. Id. at 157,675.

119. Id. More specificaly, the board stated:

It makes little sense to require a contractor who does not want to contest the validity of a termination action in the absence of the assessment of
excessreprocurement coststo challenge the default actionimmediately in order to preserveitsability to defend against alater contracting officer

decision to seek reimbursement of costs.

120. Id.

121. 1d. The board then proceeded to consider and reject Deep Joint Ventures' seven grounds for summary relief. 1d. at 157,676-82.
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Terminations for Convenience
Definitional Housekeeping—Finalized

Effective 29 July 2002, the Federal Acquisition Regulation
(FAR) Councilsfinalized arule discussed in last year’'s Year In
Review,* moving the definitions of “continued portion of the
contract,” “partial terminations,” and “terminated portion of the
contract” from FAR section 49.001 to FAR section 2.101.2 The
rule al so replaces the abbreviated definition of “termination for
convenience” in FAR section 17.103% with afuller definition at
FAR section 2.101: the “exercise of the Government’s right to
completely or partially terminate performance of work under a
contract when it is in the Government’s interest.”* As pro-
posed, the final rule moves the remainder of FAR section
17.103, explaining the distinction between cancellation and ter-
mination for convenience, to the newly created FAR section
17.104(d). Asproposed, thefinal rule adds a definition of “ter-
mination for default”: the “exercise of the Government’s right
to completely or partially terminate a contract because of the
contractor’s actual or anticipated failure to perform its contrac-
tua provisions.”® Asthe FAR Councilsintended, these amend-
ments do not appear to “ change the meaning of any FAR text or
clause.”®

The TAC Clause: A Clausewith “ Ancient Lineage,” A Clause
Not Easily Ignored

In Dart Advantage Warehousing, Inc. v. United Sates,” The
Court of Federal Claims (COFC) vigilantly protected the gov-
ernment’s ability to rely on a termination for convenience
clause in the face of atermination on notice clause. On 6 Sep-

tember 1996, the U.S. Postal Service (USPS) awarded Dart
Advantage Warehousing, Inc. (Dart) a two-year contract for
warehousing services, with four two-year renewal options. On
25 September 1998, the USPS exercised the first two-year
renewal in a modification. The modification also included a
termination on notice clause, which provided:

This contract may be terminated in whole or
in part by either the Postal Service contract-
ing officer or the contractor upon 180 days
written notice. In the event of such termina-
tion, neither party will beliablefor any costs,
except for payment in accordance with the
payment provisions of the contract for the
actual servicesrendered prior to the effective
date of the termination.®

On 26 August 1999, the USPS terminated the contract for
default.® The COFC determined that the default termination
was improper.t°

The contract’s default termination clause provided that an
improper default termination would be converted to one for
convenience. The convenience termination clause in the con-
tract authorized the USPS to terminate the contract whenever
the contracting officer (CO) “determines that termination isin
theinterest of the Postal Service.”® Dart argued, however, that
the termination on notice clause modified the convenience ter-
mination clause'? and that the government was obligated to give
Dart 180 days written notice before terminating the contract or
pay damages.®®

1. SeeMajor John J. Siemietkowski et al., Contract and Fiscal Law Devel opments of 2001—The Year in Review, ArRmy Law., Jan./Feb. 2001, at 71 [hereinafter 2001

Year in Review].

2. Federal Acquisition Regulation; Definition of “Claim” and Terms Relating to Termination, 67 Fed. Reg. 43,513 (June 27, 2002) (to be codified at 48 C.F.R. pts.

2,17, 31, 33, 49, and 52).

3. Termination for convenience refers to the “ procedure which may apply to any Government contract, including multi-year contracts.” GENERAL SERvS. ADMIN. ET

AL., FEDERAL AcquisiTioN Rec. 17.103 (July 2002) [hereinafter FAR].
4. 67 Fed. Reg. at 43,514.

5. Id.

6. |Id.at 43513

7. 52 Fed. Cl. 694 (2002).

8. Id.at 696.

9. Id.at697.

10. Id. at 702-03.

11. Id. at 703.

12. 1d.

13. Id. at 706.
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The court sought to reconcile the termination for conve-
nience clause and the termination on notice clause by finding an
“interpretation which harmonize[d] and [gave] meaning to all
parts” of the contract.’* The court determined that the two
clauses were “different and independent ways to terminate a
contract, [and] thetwo clauses[had] different purposesand pro-
vide[d] different rights and obligations.”*> Thus, the court
would not render either clause meaningless.

The COFC also reviewed the long history of the govern-
ment’s right to immediately terminate a contractor for conve-
nience.’® In particular, the COFC noted the “Christian
Doctrine,” whereby the convenience termination clause is
“read into” a contract as a matter of law, even when omitted.
The COFC determined that a* clause with such ancient lineage,
reflecting deeply ingrained public procurement policy . . .,
applied to contracts with the force and effect of law even when
omitted, [and] should not be materially modified or summarily
rendered meaningless without good cause, which plaintiff has
not supplied.”*” The court concluded that the termination on
notice clause did not modify the termination for convenience
clause, and that the latter clause would govern the measure of
damages.’®

DOTBCA Treats Government’s Breach as Constructive T4C,
Despite Contractor’s Bankruptcy

In Carter Industries,?® the Department of Transportation
Board of Contract Appeals (DOTBCA) determined the mea-
sure of damages when the Department of Justice, Bureau of
Prisons (FBOP) breached a contract while the contractor wasin
bankruptcy proceedings. In a prior proceeding, the board had
determined that the FBOP had breached the contract by
improperly refusing tender of goods. At the time the govern-
ment breached the contract, Carter Industries (Carter) was

14. Id.

15. Id.

16. Id. at 708.

undergoing bankruptcy proceedings. Inthe earlier proceeding,
the board remanded the case to the parties to determine the
amount of damages for the government’s anticipatory breach.?°

Carter claimed breach damages, including anticipatory prof-
its. In response, the government argued that the anticipatory
breach should be treated as a constructive termination for con-
venience. It reasoned that anticipatory profits are not available
under the termination for convenience clause. Carter con-
tended that the Bankruptcy Act? stay would have prevented
any termination at the time the breach occurred; therefore, the
“constructive termination for convenience defense is unavail-
able.” 2

After reviewing the most typical circumstances in which
courts and boards have treated government breaches as conve-
nience terminations, the board summarized the applicable law
as follows: “[W]here at the time of breach the Government
could have exercised its right to terminate the contract for the
convenience of the Government, acontractor’s damageswill be
limited to those that it would have received under the provi-
sions of the Termination for Convenience clause.”?® The Bank-
ruptcy Act stay prohibits the government from terminating the
contract of a“debtor in possession” for default, absent permis-
sion from a bankruptcy court. Extending this reasoning, Carter
asserted, the “FBOP could not have terminated the contract for
convenience” without the permission of the bankruptcy court.?
Therefore, the right to a convenience termination “was techni-
caly not available to the FBOP" %

The board found it unnecessary to decide whether the bank-
ruptcy court would have had to approve a convenience termina-
tion. Regardless of the need for bankruptcy court approval, the
board found that “if the contract contains the Termination for
Convenience clause, the damages recoverable by a contractor
in a breach of contract case are limited by the terms of that

17. 1d. at 709 (discussing G.L. Christian & Assoc. v. United States, 312 F.2d 418 (1963), cert. denied, 375 U.S. 954 (1963), reh' g denied, 376 U.S. 929, 377 U.S.

1010 (1964)).

18. 1d. at 710.

19. DOTBCA No. 4108, 02-1 BCA 31,738,

20. 1d. at 156,784.

21. See11U.S.C. §§ 101, 106, 362, 1101-1114 (2000).
22. Carter Industries, 02-1 BCA 131,738, at 156,784
23. 1d. at 156,786.

24, 1d.

25. Id.
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clause.”? The board limited recovery to the amount Carter
“would have otherwise received had the contract been termi-
nated for convenience on the day the contract ended.”?”

New Venture Not Precluded from Recovering Lost Profits upon
Government Breach

In Energy Capital Corp. v. United Sates,?® the Court of
Appeals for the Federal Circuit (CAFC) rejected the govern-
ment’sinvitation to establish a per se bar to lost profits for new
ventures. Energy Capital Corp. negotiated an agreement with
the Department of Housing and Urban Development (HUD) to
finance energy improvements in HUD properties. Under the
Affordable Housing Energy Loan Program (AHELP), Energy
Capital “could originate loans to owners of HUD properties for
three years, or until a cap of $200 million in loan originations
was reached.” %

The agreement allowed Energy Capital’s loans to take the
senior mortgage position, ahead of loans secured by first mort-
gages, so long asthe first mortgagee consented. Energy Capital
would obtain its capital from the Federal National Mortgage
Association (Fannie Mae). Energy Capital would loan money
at the Treasury rate plus 3.87% and repay Fannie Mae at the
Treasury rate plus 1.87%. Theremaining two percent would be
Energy Capita’s profit.*® Asaresult of an article in the Wall
Street Journal, the government terminated the agreement. The
AHELP agreement did not contain a termination for conve-
nience clause.®

At the COFC, the government conceded liability for breach
of contract; the parties proceeded to trial to contest the amount
of the damages. Energy Capital sought lost profits.®? At trial,
the COFC found that Energy Capital established the three ele-
ments needed to demonstrate entitlement to lost profits—cau-
sation, foreseeability, and reasonable certainty. On appeal, the
government did not challenge any of the COFC's findings of
fact.® Instead, the government urged the court to “adopt a per
serulethat lost profits may never be recovered for anew busi-
ness venture that was not performed.”3* The government
argued that because neither Energy Capital nor any other party
had ever performed this venture, the award of lost profits “was
speculative and erroneous as a matter of law.”

The circuit court disagreed and restated the traditional ele-
ments a plaintiff must prove to recover lost profits:

(1) the loss was the proximate result of the
breach; (2) the loss of profits caused by the
breach was within the contemplation of the
parties because the loss was foreseeable or
because the defaulting party had knowledge
of specia circumstances at the time of con-
tracting; and (3) a sufficient basis exists for
estimating the amount of lost profits with
reasonable certainty.®

The CAFC recognized that determining the amount of anew
venture's lost profits is difficult, but not legally impermissi-
ble.®” The court also rejected, in turn, the government’s subor-
dinate argumentsthat it should bar the award of lost profitsasa
matter of law: that no other contractor performed the contract
after HUD terminated Energy Capital (so as to establish infor-

26. 1d. Although this statement, standing alone, appears quite broad, earlier portions of the board's decision appear to limit this holding. For instance, the board
seemed to recognize that had the government acted in bad faith, the constructive convenience termination device would be unavailable, even if the termination for
convenience clause was in the contract. Earlier in the opinion, the board recognized that the “constructive convenience termination principle was unavailable where
the Government had acted in bad faith.” 1d. at 156,786 (discussing Torncello v. United States, 231 Ct. Cl. 20 (1982)).

27. 1d. Interestingly, the board stated, “ Since the FBOP could have invoked the provisions of the Termination for Convenience clause, appellant’srecovery islimited.”
Id. The preceding paragraph of the decision, however, explicitly leaves open whether FBOP could have properly terminated the contract. 1d. at 156,785.

28. 302 F. 3d 1314 (Fed. Cir. 2002).
29. Id. at 1317.

30. Id. at 1318.

31. Thearticle alleged that Energy Capital received the contract in return for significant fundraising for President Clinton. Three days later, the Wall Sreet Journal
admitted that “no one has said that HUD officials knew” about the fundraising efforts. Id. at 1319.

32. ld.

33. Id. at 1320.

34. 1d. at 1324.

35. 1d. at 1325.

36. 1d. 1324-25 (referencing Chain Belt Co. v. United States, 115 F. Supp. 701, 714 (Ct. Cl. 1953); RestaATEMENT (Seconp) oF CoNTRACTS 8 351(1) (1981)).

37. 1d. at 1326-27.
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mation to determine damages); that no third party had ever per-
formed thistype of contract;®® and that the lower court “erred as
a matter of law by engaging in ‘rampant’ and ‘unsupported’
speculation” in determining that Energy Capital “would have
realized profits.”*® The CAFC affirmed the lower court’saward
of lost profits.*

ASBCA Resolves a Potpourri of Pecuniary Problems Resulting
from Partial T4C

In Information Systems & Networks Corp.,* the Air Force
issued a$3 million delivery order (DO) to Information Systems
& Networks Corporation (ISN) to “provide services, labor,
tools, materials, personnel, and equipment to successfully
implement . . . network and video teleconferencing hardware
components.”# A key factual issue waswhether the DO wasan
incrementally funded order covering thirteen locations, as ISN
asserted, or afixed-price order for services at four locations, as
the Air Force contended. Theboard definitively sided with ISN
on thisissue.®® The Air Force partially terminated the DO for
convenience, essentially leaving work on only four sites. 1SN
and the government disagreed about several elements of recov-
ery for the partially terminated order.*

As athreshold matter, the Air Force contended that the FAR
limited ISN’srecovery to “the dollar amount remaining on [the]

38. Id. at 1326.

39. Id. at 1328.

delivery order.”# SN asserted that its claimsfor “lost volume
discounts, restocking charges, and early termination” of alease
“all represent constructive changes,” and therefore “ the general
rule’ limiting recovery to the contract price does not control.*
The board agreed with ISN, finding it inappropriate to adhere
strictly to the contract pricein light of “unpriced changes’ and
“other modifications.”4” The board used ISN’s proposal price
for the DO, over $6 million, asthe payment limit. Because ISN
sought significantly less than $6 million, the “contract price’
was not afactor in limiting recovery.*®

ISN sought to recover lost volume discounts.®® When the
Air Force reduced the DO from thirteen sites to four, ISN
reduced its orders from suppliers. The suppliers then charged
ISN to recoup their volume discounts and for restocking.®® The
Air Force, asserting that the initial DO only covered four sites,
argued that the decision to buy supplies for thirteen siteswas a
voluntary act by ISN. Because the board decided that the DO
included all thirteen sites, it also determined that ordering sup-
plies for al thirteen was not a voluntary act.* The board then
recognized that FAR section 49.104% required the contractor to
“perform the continued portion of the contract and [to] submit
promptly any request for an equitable adjustment . . . supported
by evidence of any increasein the cogt, if the terminationis par-
tial.”%® 1SN, therefore, could recover its “increased cost of per-
forming nonterminated work which arose from the convenience

40. 1d. at 1334. Thecircuit court rejected the COFC's use of arisk-free discount rate to calculate the value of the AHEL P project and remanded the case to the COFC

to determine final damages based upon a risk-adjusted discount rate. 1d.

41. ASBCA No. 46119, 02-2 BCA 1 31,952.

42. 1d. at 157,858. The delivery order was part of alarger contract for “ Internetted Warfighting Analysis Capability” (IWAC). Id. at 157,852. The Air Force District
of Washington (AFDW) contracted with the Small Business Administration (SBA) to provide “all labor, tools, supervision, and other services necessary to design,
install, certify, and manage the integration of 7CG computers, computer system, and networks.” 1d. at 157,851. The SBA simultaneously contracted with ISN to

perform the work. Id.
43. |d. at 157,875-76.
44. |d. at 157,867-68.
45. |d. at 157,873.
46. 1d.

47. 1d.

48. |d. at 157,875-76.
49. |d. at 157,876.
50. Id. at 157,868.
51. Id. at 157,876.
52. FAR, supra note 3, at 49.104.

53. Info. Sys. & Networks, 2002-2 BCA 131,952, at 157,876.
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termination, i.e., lost volume discounts and vendor restocking
charges.” >

The Air Force also contested 1SN’s recovery of |ease costs
for a one-year lease that ISN entered into with U.S. Sprint for
communication circuits.®® According to the board, rental costs
for unexpired leases are allowable convenience termination
costs if the |ease was reasonably necessary to perform the ter-
minated contract, and upon termination, the contractor takes
reasonabl e efforts to mitigate the costs of such leases. Because
ISN’s lease costs did not result from negligent or willful failure
to prevent such costs, they were recoverable expenses.®

At termination, |SN was storing certain equipment that SN
had attempted to deliver to the government. The government
failed to tell ISN what to do with the equipment.>” Referencing
FAR section 52.249-2, the court noted, the convenience termi-
nation clause excludes “destroyed, lost, stolen, or damaged”
property from the amount payable to a terminated contractor.%
Because the stored equipment did not fall into any of these cat-
egories, ISN was able to recover the value of the stored equip-
ment from the Air Force “pending further delivery
instruction.”%®

Finally, becausethe SN had charged the Air Forceatwelve-
percent “handling fee” on major equipment under the thirteen-
site DO, the profit rate for only four locations would have to be
higher. The Air Force challenged this additional mark-up.®°
Again, the board sided with ISN. Because SN could spread its
overhead costs for equipment to only four sites instead of thir-
teen, the board determined that the proper rate would be the
“overhead rate the contractor would have quoted upon the

54. Id.

55. 1d.

56. Id. at 157,876-77.

57. Id. at 157,877.

58. Id. (citing FAR, supra note 3, at 52.249-2(qg)).
59. Id.

60. Id. at 157,877-78.

‘quantity as terminated,”” rather than the “original quantity.”s!
The board allowed 1SN to seek recovery for the increased mark
up.62

WElI-Nigh Irrefragable Sandard Is Well-Nigh History

In the humdrum world of evidentiary standards, every law
student learns about three traditional standards of proof: pre-
ponderance of the evidence, clear and convincing, and beyond
areasonable doubt. But in the world of government contract-
ing, practitioners have been treated to (some would say, sub-
jected to) the “well-nigh irrefragable” standard. Specifically, a
contractor can overcome the strong presumption that govern-
ment officials act in good faith only with “well-nigh irrefraga-
ble proof of the contrary.” 53

Most often, courts apply the standard to contractors that
allege bad faith as adefense to atermination.®* In Am-Pro Pro-
tective Services, Inc. v. United Sates,®® the CAFC may have
sounded the standard’s death-knell in the context of a contrac-
tor’s allegation of duress. In Am-Pro Protective Services, the
Department of State (DOS) awarded the appellant acontract for
security guard services in June 1989. Two years into perfor-
mance, Am-Pro Protective ServicesInc. (Am-Pro) filed aclaim
for additional compensation for “breaker hours.”®® The CO
denied the claim in May 1991. In November 1991, Am-Pro
sent the DOS aletter withdrawing the claim and agreed not to
appeal the CO's final decision.” In May 1998, Am-Pro filed
another claim for the same “breaker hours,” and attached a let-
ter aleging that it had submitted the November 1991 with-
drawal under duress.®® Am-Pro later submitted an affidavit

61. Id. at 157,878 (citing Fairchild Stratos Corp., ASBCA No. 9169, 67-1 BCA 1 6225).

62. Id.

63. See, e.g., Am-Pro Protective Agency, Inc. v. United States, 281 F.3d 1234, 1239 (Fed. Cir. 2002) (citing T & M Distribs., Inc. v. United States, 185 F.3d 1279,
1285 (Fed. Cir. 1999); Torncello v. United States, 681 F.2d 756, 770 (Ct. Cl. 1982); Schaefer v. United States, 633 F.2d 945, 948-49 (Ct. Cl. 1980); Kalvar Corp. v.
United States, 543 F.2d 1298, 1302 (Ct. Cl. 1976); Grover v. United States, 200 Ct. Cl. 337, 344 (1973)).

64. See, e.g., Kalvar, 543 F.2d at 1302; Torncello, 681 F.2d at 770.

65. 281 F.3d 1234 (Fed. Cir. 2002).

66. Id. at 1236-37. Breaker hours were the “hours for lunch breaks and the two fifteen-minute breaks that Am-Pro was required to provide each guard.” Id. at 1236.

67. Id. at 1237.
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alleging that in November 1991, “the CO threatened to
adversely impact its ability to contract with other agencies of
government” if Am-Pro appealed the CO’sfinal decision.®

A new CO refused to consider the second claim. Am-Pro
then filed suit in the COFC. The COFC dismissed the suit
because “Am-Pro had failed to contest the CO’s 1992 final
decision within the one-year limitations period set forth in the
Contract Disputes Act.”™ Inthe U.S. Court of Appeals for the
Federal Circuit (CAFC), Am-Pro argued that because itsfailure
to file on time resulted from duress, the court should equitably
toll the limitations period and find Am-Pro’s release invalid.™
The CAFC affirmed the COFC’s decision that Am-Pro’s argu-
ment could not survive the government’s motion for summary
judgment.”

The CAFC judged Am-Pro’s allegation against the “high
burden of proof necessary to overcome the presumption of
good faith” ™ and used the case as an opportunity to clarify the
“confusion” surrounding the standard necessary to prove gov-
ernment bad faith.”* The CAFC found that of the three stan-
dards of proof recognized by courts, “preponderance of the
evidence,” “clear and convincing,” and “beyond a reasonable
doubt,” “*clear and convincing’ most appropriately describes
the burden of proof applicable to the presumption of the gov-
ernment’sgood faith.” ™ The court later stated that the clear and
convincing standard “most closely approximates. . . ‘well-nigh

68. Id. at 1238.

69. Id. at 1237.

70. Id. at 1238.

71. Id.

72. 1d. at 1243.

73. Id. at 1238.

74. |d. at 1239-40.

75. Id. at 1239.

76. Id. at 1239-40.

irrefragable.’” ™ After providing various courts formulasand a
dictionary definition of “irrefragable,””” the CAFC concluded
that “showing a government official acted in bad faith is
intended to be very difficult, and that something stronger than
a preponderance of evidenceis necessary.” @

Regardless of the court’s phrasing, it held that Am-Pro failed
to create a “genuine issue of material fact about whether its
inaction and its release resulted from duress by the govern-
ment.””™ That is, the CAFC determined that “a reasonabl e fact
finder could not find, by clear and convincing evidence, that the
CO did not act in good faith.”® The court reasoned that Am-
Pro’s only evidence was an “utterly uncorroborated” affidavit,
lacking any suggestion that the government had a “ specific
intent to injure.”8 Moreover, Am-Pro prepared the affidavit six
years after the government made the alleged threats, and there
was ample evidence that Am-Pro’s attorneys participated in

preparing it.&

Is “well-nigh irrefragable’ a relic of history? The CAFC
seems to think so. Summing up the issue of good faith, the
court wrote that “Am-Pro’s belated assertions, with no corrob-
orating evidence, therefore fall short of the clear and convinc-
ing or highly probable (formerly described as well-nigh
irrefragable) threshold.”

77. Theword “irrefragable” means“[i]ncapable of being refuted or controverted.” THe AMERICAN HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE 692 (New College

ed. 1976).

78. Am-Pro, 281 F.3d at 1240.
79. 1d. at 1240-41.

80. Id. at 1241.

81. Id. at 1241-42.

82. Id.

83. 1d. at 1243 (emphasis added).
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Moving Office Violated Implied Covenant of Good Faith and
Fair Dealing

The COFC, without referring to “well-nigh irrefragable” or
“clear and convincing,” found that the government acted in bad
faith in Hubbard v. United Sates.®* In 1984, Hubbard con-
tracted with the U.S. Navy Exchange (Exchange) to build a
mini storage facility at Lemoore Naval Air Station (NAS) in
California® Hubbard agreed to return 17.5% of the gross rev-
enue to the Navy Exchange. As part of the consideration from
the Navy, the Navy “provided arental office and check in/check
out area near the site of the storage units, known asthe Rent All
Center.2® Nine years later, in 1993, over Hubbard’s vigorous
objections, the Commander of NAS Lemoore moved the Rent
All Center from itsinitial location near the storage facility to a
more distant off-site location.®”

Hubbard alleged that the move violated a requirement of the
contract or breached the implied covenant of good faith and fair
dealing. Although the COFC found that the office’s location
was not a contract term, the Navy had to “act reasonably . . . not
to impair the ability of Mr. Hubbard to earn afair return on his
investment.”® The commander provided two reasons for mov-

84. 52 Fed. Cl. 192 (2002).
85. Id. at 193.

86. Id. at 193-94.

87. Id. at 194.

88. Id. at 195.

89. Id. at 196.

90. Id.

ing the Rent All Center. Firgt, it was an eyesore. Second, he
was concerned about the welfare of the Exchange workers.
Finding the commander’s testimony “simply not credible,” the
COFC rejected the commander’s two stated reasons as“ at best,
pretexts.”® The commander even admitted that he would have
kept the Rent All Center in the same place had Mr. Hubbard
increased the Exchange's share of the revenue. The court con-
cluded with these harsh comments:

This suggests that employee welfare and
base aesthetics were important only so far as
they would permit Captain Gorthy to extract
more revenue from Mr. Hubbard. While the
court can in some respects only hazard a
guess as to Captain Gorthy’s motives for the
move, it is clear to the court that the stated
reasons for the move were pretextual, and
that the move was engineered in bad faith,
without regard, indeed, with deliberate and
bad faith disregard, for the legitimate busi-
ness interests of Mr. Hubbard.*®

Lieutenant Colonel Benjamin.
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Contract Disputes Act (CDA) Litigation
Jurisdiction
The Appeal of Uranium

Last year's Year in Review reported that in Florida Power &
Light Co. v. United States,* the Court of Federal Claims
(COFC) found that the transfer of enriched uranium from the
Department of Energy (DOE) to private utility companies was
not subject to the Contract Disputes Act (CDA)? as a purchase
or sale of property, but was subject to the Tucker Act® as apro-
vision of services by the DOE.* This distinction is important
because, asthe last Year in Review reported, the CDA, “unlike
the Tucker Act, allows for interest on a claim calculated from
the date on which the claim was filed with the contracting
officer until the date of judgment.”®> On appeal, the U.S. Court
of Appealsfor the Federal Circuit (CAFC) upheld the COFC's
determination that the CDA did not apply to the uranium trans-
fer. Specifically, the CAFC held:

In light of the pricing mechanism, the trans-
action is best characterized as a service pro-
vided by the government (the provision of a

1. 49 Fed. Cl. 656 (2001).

set amount of enrichment servicefor apartic-
ular price) rather than as a purchase or sale of
personal property (the provision of a set
amount of enriched uranium for a particular
price).”

CAFC Reversal—District Court Say Tolled the Satutory Time
Period for Filing COFC Appeal

A contractor must file its appeal of a contracting officer’s
final decision with the COFC or the ASBCA before the statu-
tory deadline expires or risk dismissal for lack of jurisdiction.®
One recent case, however, demonstrates that there are excep-
tions to the rule. Aslast year's Year in Review reported, in
International Air Responsev. United States,® the COFC granted
a government motion to dismiss because the contractor did not
file its appeal until nineteen months after the final decision.*®
The contractor argued that an Arizona district court stay tolled
the deadline.r The COFC held that “nothing in the All Writs
Act gave the district court power to derogate from the jurisdic-
tion of the Court of Federal Claims, or otherwise to affect the
CDA's limitations provisions.” 2

2. 41U.S.C. 88 601-613 (2000). The CDA appliesto contracts entered into by an executive agency for:

(1) the procurement of property, other than real property in being;
(2) the procurement of services;

(3) the procurement of construction, alteration, repair or maintenance of real property; or,

(4) the disposal of personal property.
Id. § 602(a).

3. 28U.S.C. § 1491 (2000).

4. Major John J. Siemietkowski, et a., Contract and Fiscal Law Developments of 2001—The Year in Review, ArRmY Law., Jan./Feb. 2002, at 71 [hereinafter 2001

Year in Review].

5. Id. (citing 41 U.S.C. § 611).

6. FloridaPower & Light Co. v. United States, 2002 U.S. App. LEXIS 20858 (Fed. Cir. Oct. 4, 2002).

7. Id.at*23.

8. The deadline for an appeal to the COFC is twelve months. 41 U.S.C. § 609(a) (2000). The deadline for an appeal to the ASBCA (or any Board of Contract

Appeals) isninety days. 41 U.S.C. § 606.

9. 49 Fed. Cl. 509 (2001).

10. 2001 Year in Review, supra note 4, at 73.
11. Int'l Air Response, 49 Fed. Cl. at 511.

12. Id. at 512. The All Writs Act is codified at 28 U.S.C. § 1651 (2000).
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The CAFC held, however, that tolling the one-year appeal
period was appropriate because the government contracting
activity did not appeal the district court’s stay order.® Specifi-
cally, the CAFC determined that the “government was barred
by the doctrine of res judicata from relitigating the issue of the
Arizona district court’s authority under the All Writs Act to
issuethe stay order.”** Accordingly, the CAFC determined that
the government was foreclosed from its collateral attack on the
stay order, but ultimately did not decide whether the district
court originally had authority to issue the stay order.®

Well-Nigh Irrefragable Proof Equals Clear and Convincing
Proof

In Am-Pro Protective Agency, Inc. v. United States,’¢ the
CAFC affirmed a COFC dismissal for untimeliness where the
contractor, Am-Pro, waited six yearstofileits appeal. Am-Pro
alleged that the contracting officer had threatened to cancel the
contract, refuse to exercise subseguent options, and prevent
other contract awards if Am-Pro appealed her final decision.!”
The CAFC held that Am-Pro failed to overcome the strong pre-
sumption that the contracting officer acted in good faith in
denying the claim.®® While noting that the CAFC and its prede-
cessors had “used the ‘well-nigh irrefragable’ language to
describe the quality of evidence required to overcome the good
faith presumption,” the court also noted that prior decisions had
also used the phrase “clear evidence.”*®* From the three gener-
ally recognizable standards of proof courts most commonly
used,? the CAFC held that the “clear and convincing” standard
most closely approximated the somewhat archaic “well-nigh
irrefragable” standard of proof language. Using the clear and
convincing proof standard, the CAFC found that Am-Pro failed

13. Int'l Air Response v. United States, 302 F.3d 1363 (Fed. Cir. 2002).
14. Id. at 1368.

15. Id.

16. 281 F.3d 1234 (Fed. Cir. 2002).

17. Id. at 1237.

18. Id. at 1238-39.

to rebut the presumption of good faith, primarily because Am-
Pro waited six years after the alleged threats to make any com-
plaint of wrongdoing.

Late Is Late, Especially with Return Receipt Evidence

In Policy Analysis Co. v. United States,?? the contracting
officer mailed acertified |etter dated 27 April 1999, terminating
apurchase order for default, and received areturn receipt dated
30 April 1999. The contractor, Policy Analysis Co. (PAC),
used the services of acommercia mail drop named Press Build-
ing Mailbox Company to receive the termination notice. More
than one year later, on 2 May 2000, PAC appealed its termina
tion to the COFC.2 PAC alleged that it had never received the
termination notice sent by certified mail, but rather learned of
the termination through an employee of the contracting activity,
and subsequently received afacsimile copy of the 27 April ter-
mination notice on 10 May 1999.% The COFC, however, held
that the commercial mail drop acted as PAC’s agent to receive
mail, and that the return receipt evidenced receipt of the termi-
nation notification on 30 April 1999. Accordingly, PAC was
latein filing its appeal .®

The GSBCA Examines a Postmark

After failing to get an adequate declaration from the pro se
appellant in Betty Hamlin v. General Services Administration,?
the General Services Board of Contract Appeals (GSBCA)
examined the postmark on the notice of appeal to determine
when it was mailed. The GSBCA received the appeal hotice on
29 April 2002, which was beyond the ninety-day time period to

19. 1d. at 1239 (citing Librach v. United States, 147 Ct. Cl. 605 (1959); George v. United States, 166 Ct. Cl. 527, 531 (1964)).

20. “Courtsgenerally recognize three standards of proof: ‘ preponderance of the evidence,” ‘ clear and convincing,” and ‘ beyond areasonable doubt.”” 1d. (citing Price

v. Symsek, 988 F.2d 1187, 1191 (Fed. Cir. 1993)).
21. 1d. at 1242.

22. 50 Fed. Cl. 626 (2001).

23. 1d. at 627.

24. 1d. at 628.

25. 1d. at 631.

26. GSBCA No. 15,856, 02-2 BCA 31,934.
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filean appeal after receipt of the contracting officer’sfinal deci-
sion 18 January 2002.%” Because the postmark’s date was not
clear, the GSBCA enlarged the postmark and modified the
shading to conclude that the appellant had mailed its notice on
17 April 2002. Accordingly, the GSBCA determined that the
appellant had filed the notice within ninety days.®

It Sill Takes Two to Reconsider

Last year's Year in Review discussed Propulsion Controls
Engineering,? where the ASBCA refused to extend the ninety-
day deadline for filing an appeal when the contractor alleged
that the contracting officer’'s reconsideration extended the
deadline.® The ASBCA found no evidence of reconsideration
by the contracting officer. The contracting officer merely
declined to rescind her original decision after the contractor’s
attorney presented additional issues and requested rescission of
the contracting officer’s decision.®® In Damson Builders Inc.,®
the ASBCA continued to apply a strict standard to allegations
of contracting officer reconsideration. Damson Builders sub-
mitted a letter on 25 March 1999, stating that it did not accept
the contracting officer’s 9 March 1999 final decision and asked
that the letter serve as “our notice of claim dispute.”** Damson
Builders did not send the letter to the contracting officer, how-
ever, but to another government employee.

Over ayear later, on 5 October 2000, Damson Builders noti-
fied the contracting officer that it had not sent its 25 March
1999 |etter to the ASBCA, in the belief that its earlier submis-
sion would suffice. Damson Builders also requested that the

27. Id. at 157,761.

contracting officer review the 9 March 1999 final decision. On
16 November 2000, the contracting officer notified Damson
Builders that he would not review the final decision because
Damson Builders had not presented any additional information
for reconsideration.®* On appeal, the ASBCA granted the gov-
ernment’s motion to dismiss because the contracting officer’'s
“actions could not have been reasonably construed to mean that
the contracting officer had reconsidered hisfinal decision.”®

Last year’'s Year in Review warned that “a contracting
officer may take actions that can be construed as reconsidering
aclaim which could inadvertently extend the filing deadline.” %
In DK & R Co.,* acontracting officer fell into this trap when
she concluded her final decision with the following: “If you
wish to further discuss thisissue, | can be reached at [her tele-
phone number].”3%® She also subsequently arranged a meeting
between the appellant and the acquisition executive.*® Based on
this activity and her concluding remarks in the final decision,
the ASBCA concluded that the “appellant reasonably and
objectively could have concluded that the [contracting officer]
was reconsidering her decision and thus it was not final.” %

Isthe Contractor Prematurewith Its Appeal or Has There Been
a Deemed Denial?

Assome contractorsdiscover that they may beat risk for dis-
missal of their appealsfor filing late, other contractorsrisk dis-
missal for appealing prematurely, before the contracting officer
issues a final decision. In Fru-Con Construction Corp.,* the
ASBCA allowed aprotestor to continue with its appeal after the

28. Id. at 157,762. The GSBCA rules alow the date for filing a notice of appeal to occur on the earlier of its receipt at the board or on the date that is mailed. 48

C.FR. § 6101.1(b)(5)(i) (2002).

29. ASBCA No. 53,307, 01-2 BCA 1 31,494.

30. See 2001 Year in Review, supra note 4, at 73.
31. Propulsion Controls Eng’' g, 01-2 BCA 131,494, at 155,508.
32. ASBCA No. 53,172, 01-2 BCA 1 31,618.

33. Id. at 156,214.

34. 1d.

35. Id. at 156,215.

36. See 2001 Year in Review, supra note 4, at 73-74.
37. ASBCA No. 53,451, 02-1 BCA 131,769.

38. Id. at 156,902.

39. Id.

40. Id. at 156,903.

41. ASBCA No. 53,544, 02-1 BCA 131,729.
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contracting officer notified the parties that she would issue her
final decision within thirteen months.*? The board held that the
appeal was not premature because such an unreasonably long
period of time was a constructive denial of the protestor’s
claim.®

“ Do You Choose Curtain Number One or Two?
The Government Wins Either Way!”
The ASBCA Treats a Motion to Dismiss for Lack of Subject
Matter Jurisdiction as a Maotion for Summary Judgment and
Dismisses a Vietnam-Era Appeal .

On 23 August 2002, the ASBCA issued a summary judg-
ment, dismissing the appeal in Thai Hai,* ending a thirty-five-
year contract dispute saga. On 22 February 2001, Mr. Thai Hai
submitted a claim for over $2 million for “back rent, rent due
under the lease, the value of the warehouse property, allegedly
destroyed due to the Army’s negligence; and accrued interest”
for warehouse property in Vietnam that the appellant had alleg-
edly leased to the Army during the Vietnam War.*®* Before the
ASBCA, the government filed a motion to dismiss Mr. Hai’'s
appeal for lack of subject-matter jurisdiction because no con-
tracting officer had ever signed the alleged |ease document.*
Because the parties presented and disputed facts that were out-
side the scope of theinitial pleadings, the board determined that
asummary judgment would be more appropriate. Accordingly,
the ASBCA found that there was never any mutuality of intent
to lease the property from the appellant in hisindividual capac-
ity because the dealings with Mr. Hai had been in his capacity

asan agent for the alleged owner. The board also found no evi-
dence of an unambiguous offer and acceptance because the
Army believed that the South Vietnamese government had con-
trol over the property and allowed the Army to occupy it rent-
free.

Remedies and Defenses
Don't Save Affirmative Defenses for a Rainy Day!

The ASBCA dedt the Air Force a hard blow in Phoenix
Management, Inc.*¢ when it barred the Air Force from asserting
an affirmative defense in its brief without having first raised
that defense in its answer. Phoenix Management, Inc. (PMI)
provided airfield management services at Randolph Air Force
Base, Texas, under a firm fixed-price contract awarded on 25
February 1997. During the option period for fiscal years (FY)
2000 and 2001, PMI was subject to a revised wage determina-
tion through the incorporation of a collective bargaining agree-
ment (CBA).* The contracting officer had originally non-
concurred with the inclusion of two management positions
within the CBA, but the revised wage determination had not
addressed this concern.® In aletter dated 20 October 1999,
PMI submitted a request for equitable adjustment for the
increased costs associated with the revised wage determination.
The contracting officer denied the request as it related to the
two management positions, however, because he “considered
these positions as exempt salaried personnel.”st

42. 1d. at 156,757. Under the CDA, there is a three-step analysis before a contractor may pursue an appeal of adeemed denial of its claim:

A contracting officer shall, within sixty days of receipt of a submitted certified claim over $100,000. . . issue adecision; or . . . notify the con-
tractor of the time within which a decision will beissued. . . . The decision of a contracting officer on submitted claims shall be issued within
areasonable time, in accordance with regulations promulgated by the agency, taking into account such factors asthe size and complexity of the
claim and the adequacy of the information in support of the claim provided by the contractor. . .. Any failure by the contracting officer to issue
adecision on a contract claim within the period required will be deemed to be a decision by the contracting officer denying the claim.

41 U.S.C. §§ 605(c) (2000).

43. Fru-Con Constr., 02-1 BCA 131,729, at 156,757; see also Midwest Props., LLC, Nos. 15,822, 15,844, 2002 GSBCA LEXIS 160 (Aug. 1, 2002). The GSBCA
held that Midwest Properties, LLC wasimmediately entitled to appeal the contracting officer’s letter even though it did not meet the final decision requirements. The
board found that the letter was “in essence” afinal decision because the letter unequivocally provided the contracting officer’s position without any suggestion that

he was not open to negotiations. 1d.
44. ASBCA No. 53,375, 02-2 BCA 131,971
45. 1d. at 157,919.

46. 1d. at 157,920.

47. 1d. “Although the Federal Rules of Civil Procedure do not apply to the Board as an administrative tribunal, [the Board] can look to them for guidance, particularly
in areas our rules do not specifically address.” Id. at 157,920 (citing Dennis Anderson Constr. Corp., ASBCA Nos. 48,780, 49,261, 96-1 BCA 128,076, at 140,188).
Theboard looked to Federal Rule of Civil Procedure 12(b) to determinethat it should treat the government’s motion as amotion for summary judgment when “ matters

outside the pleadings are presented and not excluded by the tribunal.” 1d.
48. ASBCA No. 53,409, 02-1 BCA 1 31,704.
49. |d. at 156,587.

50. Id. at 156,587-88.
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On 7 June 2001, the parties executed abilateral modification
that provided for the wage adjustment and a release for the
revised wage determination for FY 2001, but not for FY 2000.%2
After afinal agency decision denying the remainder of PMI's
claim and subsequent appeal to ASBCA, the Air Force's brief
eventually argued that PMI released any remaining FY 2001
claims for the wage determination through the modification.
Unfortunately for the Air Force, the board granted PMI’s
motion to strike the defense because “* any affirmative defenses
available’ must be pled in the answer.”% Accordingly, the
ASBCA “disregard[ed] the release in modification PO0015 in
evaluating entitlement for FY 2001"% and found that PMI was
entitled to full recovery of the FY 2001 costs for complying
with the wage determination.>

There Is Some Rotten Lumber in Panama—or Maybe Not

In 1997, the U.S. Army awarded Delta Construction Interna-
tional, Inc. (Delta) an indefinite-delivery, indefinite-quantity
contract for replacing rotten lumber at various U.S. facilitiesin
Panama, with a guaranteed minimum of $200,000 for the nine-
month base and the two option years.’® The contract also
required Delta “to possess sufficient capability to accomplish a
daily rate of work in monetary value of a minimum of $3000
when single or multiple delivery orders have been issued and
accepted.”® In January 1999, Delta submitted a claim for
$125,965.46, which represented the difference between the
amount of work ordered during the base and first option periods
and the guaranteed $200,000 minimum. The contracting
officer denied the claim but acknowledged that the government
had failed to order the guaranteed minimum and provided an
$11,216 adjustment.5® The contracting officer explained his
reasoning in hisfinal decision:

51. Id. at 157,588.

52. Id.

53. Id. at 156,589.

54. Id.

55. 1d. at 156,591.

56. White v. Delta Constr. Int'l, Inc., 285 F.3d 1040 (Fed. Cir. 2002).
57. 1d. at 1042 (citing to the contract requirements).

58. Id.

59. Id.

[T]he Government did not order the guaran-
tee minimum, nevertheless, the contractor is
not entitled to be put in abetter position than
it would have been if it had performed and
had to bear the expense of full performance.
Itismy decision that the contractor isentitled
to recover areasonable profit which it would
have earned had he performed, based on the
guarantee minimum, the overhead costs
incurred on the guarantee minimum, and any
reasonable, allocable, and allowable cost
incurred based on the guarantee minimum.®

Upon appeal to the ASBCA, the board held that “Delta is
entitled to recover the difference between $200,000 and the
$86,323.07 in orders performed, or $113,676.93.”%° Relyingon
Maxima Corp. v. United States,®! the board found that Delta’s
contract required it to maintain a minimum capability in return
for the minimum guaranteed amount.®> The CAFC, however,
vacated and remanded the case to the ASBCA because the
board used “an impermissible basis for cal cul ating damages.” ¢
The CAFC specifically held that the board's impermissible
damages calculation would have

put the contractor in a more favorable posi-
tion than it would have been in if the govern-
ment had performed rather than breached its
contractual commitment. The proper basis
for damages in this case is the loss the con-
tractor suffered as a result of the govern-
ment’s breach, not the total amount it would
have received without the breach.®

60. Delta Congtr. Int’l, Inc., ASBCA No. 52,162, 01-1 BCA 1 31,195. The ASBCA similarly held that the contractor was entitled to the difference between the
guaranteed minimum and the amount actually ordered in a Navy IDIQ contract. Mid-Eastern Indus. Inc., ASBCA No. 53,016, 02-1 BCA 1 31,657.

61. 847 F.2d 1549 (Fed. Cir. 1988).
62. See Delta Constr. Int'l, 01-1 BCA 131,195, at 154,028.

63. Delta Congtr. Int’l, 285 F.3d at 1040.
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The CAFC also distinguished its Maxima® decision by not- amount the government actually ordered because the court did
ing that the issue on appeal only involved whether the govern- not address this basis of payment issue, but addressed the
ment could retroactively terminate a contract for convenience. improper retroactive termination for convenience method of
The CAFC acknowledged that the contractor in Maximawould recapturing the erroneous payment.%® Major Kuhn.
retain the difference between the guaranteed minimum and the

64. Id.
65. Maxima Corp., 847 F.2d at 1549.

66. Delta Congtr. Int’l, 285 F.3d at 1044.
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SPECIAL TOPICS
Alternative Dispute Resolution
ADR or Else?

Inlast year's Year in Review,! the authors commented on an
Air Force alternative dispute resolution (ADR) initiative that
included the timely identification and resolution of issues in
controversy as a consideration in contractor past performance
evaluations.? Despite resistance from private contractors and
attorneys, the Air Force officially revised its Contractor Perfor-
mance Assessment Reporting System (CPARS) and incorpo-
rated this initiative into its December 2001 CPARS guide.® In
May 2002, the Air Force revised the CPARS's coverage of
ADR again, “to clarify [that the Air Force] encourage[s] timely
resolution of issues, but [does] not mandate how an issue is
resolved.”*

The Air Force's most recent revision came on the heels of a
directive from Angela Styles, Administrator of the Office of
Federal Procurement Policy (OFPP). On 1 April 2002, Ms.
Stylesinstructed all federal agenciesthat the “filing of protests,
the filing of claims, or the use of Alternative Dispute Resolu-
tion, must not be considered by an agency in either past perfor-
mance or source selection decisions.”®> While encouraging
federal agencies to use ADR where appropriate, the OFPP
directive states that “contractors should feel free to avail them-
selves of the rights provided them by law.”® The OFFP direc-
tive also instructs procurement executives to emphasize to all
agency acquisition personnel, but especially source selection
officials, that: (1) “[c]ontractors may not be given ‘down-

graded’ past performance evaluations. . . for filing protests and
claimsor deciding not to use ADR;” and (2) “[c]ontractors may
not be given ‘positive’ past performance evaluations for
refraining from filing claims or protests or for agreeing to use
ADR."’

In February 2002, David Drabkin, Deputy Associate
Administrator for the General Services Administration (GSA),
had issued similar guidance in a policy letter applicable to all
GSA -issued or administered contracts, including those of agen-
cies that make use of GSA multiple award schedules and gov-
ernment-wide contracts.® Mr. Drabkin stated that a
“contractor’s judicious exercise of a process protection is not
evidence of unreasonable or uncooperative behavior” and
therefore, “absent a clear pattern of frivolous or bad faith exer-
cise of such protections, you cannot downgrade a contractor’s
performance for filing a protest or claim, or declin[€] to partic-
ipatein an ADR process.”®

ADR and Schedule Disputes. . . It's Final

While the OFPP and the GSA frown upon contracting agen-
cies evaluating contractors' past performance based on their
(un)willingness to participate in ADR procedures, it is clear
that agencies encourage the use of ADR in resolving disputes.
In June 2002, a final rule announcement amended the Federal
Acquisition Regulation (FAR) to incorporate policies for dis-
pute resolution in federal schedule contracts.® The proposed
rule stated that contracting officers should, when resolving dis-
putes arising out of federal schedule contracts, “ use the alterna-
tive dispute resolution (ADR) procedures, when appropriate.”

1. Major John J. Siemietkowski et al., Contract and Fiscal Law Developments of 2001—The Year in Review, ArRmY Law., Jan./Feb. 2002, at 75 [hereinafter 2001

Year in Review].

2. SeeMarthaA. Matthews, Air Force Revising CPARSto Urge Contractors to Resolve Disputes, Avoid Litigation, 76 BNA Fep. ConT. Rep. 12 (Oct. 2, 2001).

3. SeeAir Force Adds ADR Initiative to CPARS 44 Gov't ConTRACTOR 2, 11 19(c) (Jan. 16, 2002).

4. U.S. DerP'T oF AIR Force, CONTRACTOR PERFORMANCE AssessMENT RePORTING System (May 2002). More specifically, the newest CPARS guidance states that “rat-
ings of how well the contractor worked with the government to identify and resolve issues should focus on the contractor’s cooperation in identifying and resolving
issues without regard to the means of resolution of theissue.” Id. para. 7.2.4. It further states that “[c]ontracting agencies should not lower an offeror’s past perfor-
mance evaluation based solely onits having filed claims.. . . or bid protests.” 1d.

5. Memorandum, Angela B. Styles, Administrator, Office of Federal Procurement Policy, to Senior Procurement Executives, subject: Protests, Claims, and Alter-
native Dispute Resolution (ADR) as Factorsin Past Performance and Source Selection Decisions (Apr. 1, 2002) [hereinafter Past Performance Memo], available at
http://www.acgnet.gov/notes; see also Martha A. Matthews, OFPP: Protests, Claims, Use of ADR Can't Be Factors in Evaluation Source Selection, 77 BNA Fep.
ConT. Rep. 14 (Apr. 9, 2002); Protests and Claims History Cannot Be Used to Downgrade Past Performance, OFPP Says, 44 Gov't ConTRACTOR 14, 1138 (Apr. 10,
2002).

6. Past Performance Memo, supra note 5, para. 2.

7. 1d.

8. See Martha A. Matthews, GSA Policy Forbids Downgrading Contractor for Filing Claims, Refusing to Use ADR, 77 BNA Fep. ConT. Rep. 10 (Mar. 12, 2002);
Exercise of Legal Rights May Not Affect Past Performance Evaluations, GSA Says, 44 Gov' 1 ConTRACTOR 8, 11 83 (Feb. 27, 2002).

9. Matthews, supranote 8, at 1 83.

10. Federal Acquisition Regulation; Federal Supply Schedule Order Disputes and Incidental Items, 67 Fed. Reg. 43,514 (June 27, 2002) (codified at 48 C.FR. §
8.405-7). Thefina rule became effective 29 July 2002. 1d.
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Based on public comments that the language used should be
consistent with ADR policy statements found elsewhere in the
FAR, thefinal rulerevised the proposed language to reflect that
parties should use ADR “to the maximum extent possible” and
incorporated references to both FAR section 33.204 and FAR
section 33.214.%2

ADR Doesn't Get Agency Off the Hook for Costs

In National Opinion Research Center—Costs,*® the General
Accounting Office (GAO) held that when an agency takes cor-
rective action pursuant to the GAO outcome-prediction ADR™
and after filing its agency report, the agency will presumably be
“on the hook” for the protestor’s costs. The National Opinion
Research Center (NORC) sought reimbursement of costs for
filing and pursuing a protest challenging the award of a contract
by the Department of Health and Human Services (HHS) to
operate apatient safety research coordinating center. Inits pro-
test filing, the NORC argued that the agency’s evaluation and
source selection determination were improper.’® After an out-
come-prediction conference, the GAO attorney advised the par-
ties that the protest was likely to be sustained based on a
“clearly flawed” source selection decision.’® In response, the
HHS advised that it would take corrective action by arranging
for a new source selection authority from outside the HHS to
conduct a new source selection. Based on the proposed correc-
tive action, the GAO dismissed the protest as academic.'’

While the outcome prediction ADR successfully resolved
the case, the NORC still sought reimbursement of its costs for
filing and pursuing its protest. The HHS did not oppose reim-
bursement, but requested a formal recommendation from the
GAO. The GAO started with the general rule that it will rec-
ommend agency reimbursement of costs when “we determine
that the agency delayed taking corrective action in the face of a
clearly meritorious protest, thereby causing protestors to
expend unnecessary time and resources to make further use of
the protest process in order to obtain relief.”*® In an outcome
prediction ADR, the GAO noted, the assigned attorney informs
the partiesthat the GAQ islikely to sustain aprotest “only if she
or he hasahigh degree of confidence regarding the outcome.” 1°
The GAO attorney’s“willingnessto do so,” concluded GAO, is
an “indication that the protest is viewed as clearly meritorious,
and satisfiesthe ‘ clearly meritorious' requirement for purposes
of recommending reimbursement for protest costs.”?® The
GAO concluded by stating that agency corrective action fol-
lowing outcome-prediction ADR and the filing of the agency
report? presumptively satisfies the cost-reimbursement stan-
dard, absent contrary persuasive evidence.??

We're Unoffically on the ADR Bandwagon . . . but We'd Liketo
Make It Official

While the GAO regularly uses ADR to resolve bid protests
efficiently and expeditioudly, its Bid Protest Regulations®® cur-
rently make no mention of these procedures. The GAO may

11. Federa Acquisition Regulation; Federal Supply Schedule Order Disputes and Incidental Items, 65 Fed. Reg. 79,702 (Dec. 19, 2000) (amending GENERAL SeRvs.
ADMIN. ET AL., FEDERAL AcquisiTioN Rec. 8.405-7(d) (Sept. 2001)).

12. 67 Fed. Reg. at 43,515. The language in FAR section 33.204 addresses the “ government’s policy to try to resolve all contractual issuesin controversy by mutual
agreement at the contracting officer’slevel.” GENERAL SERvs. ADMIN. ET AL., FEDERAL AcquisiTioN ReG. 33.204 (July 2002). In section 33.214, the FAR provides addi-
tional and more specific guidance about ADR. Seeid. at 33.214.

13. Comp. Gen. B-289044.3, Mar. 6, 2002, 2002 CPD 1 55; see also Corrective Action: Protestor Entitled to Costs Although Agency Action Followed GAO Outcome
Prediction ADR, Fep. ConTracTs DALY, Mar. 25, 2002.

14. Under the GAO's outcome-prediction ADR procedures, the GAO attorney assigned to the protest convenes the parties and provides them with the attorney’s
belief of the likely outcome of the case, and the reasons for that belief. National Opinion Research Center—Costs, 2002 CPD {55, at 2 n.1. The GAO only uses
outcome prediction when the assigned GAO attorney has a “high degree of confidence” in the outcome. Id. If the predicted losing party takes corrective action in
response, the GA O closes the case without issuing a written decision. While the prediction reflects the belief of the assigned attorney, the opinion does not bind the
GAO if it needsto issue awritten decision later. 1d.

15. Id. at 1.

16. Id. at 2. More specifically, while the agency evaluation committee recommended that the source selection authority (SSA) award to the NORC and supported
that recommendation with adetailed rationale, the SSA made an award to Westat, I nc., based on an executive committee group recommendation that was not supported
by contemporaneous documentation. Id.

17. Id.

18. Id.at 3.

19. Id.

20. Id.

21. The GAO noted that it generally considers agency corrective action unduly delayed when the action is taken after the due date for the agency report. Id. at 3 n.2.

22. Id.at 3.
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soon fill this void by adding proposed language to its regula- The proposal also revises paragraph (€) of section 21.10 “to
tions reflecting the current practice of using ADR to resolve specifically provide that ADR isamong the flexible alternative
protest cases.?* In response to the comments it received, the procedures GAO may use to promptly and fairly resolve a
GAO has proposed incorporating a definition of ADR in anew protest.”? Major Huyser.

paragraph (h), in section 21.0 of its Bid Protest Regulations.®

23. 5C.FR. pt. 21 (1996).

24. Advance Notice; General Accounting Office, Administrative Practice and Procedure, Bid Protest Regulations, Government Contract, 67 Fed. Reg. 8485 (pro-
posed Feb. 25, 2002) (to be codified at 4 C.F.R. pt. 21).

25. Proposed Rules; General Accounting Office, Administrative Practice and Procedure, Bid Protest Regulations, Government Contracts, 67 Fed. Reg. 61,542 (pro-
posed Oct. 1, 2002) (to be codified at 4 C.F.R. pt. 21). The broad definition states, “ Alternative dispute resolution encompasses various means of resolving cases

expeditiously, without a written decision, including techniques such as outcome prediction and negotiation assistance.” |Id. at 61,544.

26. Id. at 61,542.
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Classified Contracting
Who Pays the Tab?

Department of Defense (DOD) readers who support classi-
fied programs face more complicated contracting issues
because of security concerns. Contractors working in the
secure contracting environment subject their employees to an
extensive Defense Security Service (DSS) background investi-
gation before they can receive the appropriate clearance to
work on classified contracts. The DSSinvestigative processis
lengthy and expensive, and the DOD has historically paid the
cost of vetting contractor employees. The DOD Comptroller
examined these costs and proposed that such costs were a
potential fee-for-service candidatein Program Budget Decision
(PBD) 434. Under PBD 434, the DSS would directly charge
contractors for their personnel security clearance investiga-
tions.!

The Under Secretary of Defense for Acquisition, Technol-
ogy and Logistics conducted a study analyzing PBD 434 and
non-concurred in the proposed fee-for-service proposal.? In
surveying its five largest defense contractors, the Under Secre-
tary determined that the proposal would “simply shift the cur-
rent costs of performing contractor security clearances,
including overhead, general and administrative. . ., and profit/
fee to DOD weapons systems, thereby increasing the costs of
those weapons systems and increasing the Department’s costs
intotal.”® The projected costs of implementing PBD 434 would
result in the DOD paying an additional thirty-four percent over
the current costs for such clearances. Contractors would be
ableto charge the clearance costs directly to DOD customers as
acost of doing business. The DOD would draw such additional
costs from program funds, thus eating into program budgets
which may already be tight.*

The study also determined that charging contractors for
security clearances would not reduce the number of contractor

clearance requests. The study noted that competitive market
pressures already provide an incentive to limit personnel costs,
including clearance costs, to only those empl oyees necessary to
perform the contract. Moreover, because the DSS is the man-
datory source for DOD contractor security clearances, contrac-
tors questioned the remedies available to them against the DSS
“in the event of quality or timeliness problems under the pro-
posed fee-for-service arrangement.”®

Asan alternativeto PBD 434, the Comptroller proposed that
the DSS “direct charge” the military departments for costs of
security clearances for contractor personnel working on their
contracts.® The military departments rejected this proposal for
several reasons. First, the proposal would result in increased
personnel costs “required to manage the submission and adju-
dication of contractor security clearances, with no accompany-
ing expectation that it would lead to future reductions in the
number of contractor security clearance requests.”” Second, it
would be “impossible for Government contract managers to
determine which Military Department should bear fiscal
responsibility for processing a particular security clearanceina
situation where multiple DOD contracts are being performed
simultaneously by the same contractor.”®

FAR Changes

A new amendment to the Federal Acquisition Regulation
(FAR) consolidates and clarifies definitions concerning classi-
fied contracting and provides guidance on disclosure of classi-
fied sealed bids.® The first change moved the definitions of
“classified acquisition,” “classified contract,” and “classified
information” from FAR section 4.401, dealing with safeguard-
ing classified information within industry, to FAR section
2.101, the general definitions section. Thischange clarifiesthat
the definitions applied to more than one FAR part. The second
change involved rewriting FAR section 14.402-2. The new
amendment revised the language stating that only properly

1. Memorandum, Under Secretary of Defense (Acquisition, Technology and Logistics), to Deputy Secretary of Defense, subject: Study for Program Budget Decision
(PBD) 434, Defense Security Service (30 May 2002). The costs for contractor personnel security clearances are currently charged against a DOD-wide Operation

and Maintenance (O& M) appropriation. 1d.

2. Under Secretary of Defense (Acquisition, Technology & Logistics) Study for PBD 434, Defense Security Service (undated) (on file with author).

3. Id.al

4. 1d. Infiscal year 2002, the DOD projected costs of $91.2 million in Operation and Maintenance funds if the DOD paid directly for the clearances, and $122.2

million if the DOD used the proposed fee-for-service system. Id.

5. Id. Among the questions contractors asked were whether contractors could legitimately refuse to pay the DSS or take any legal action against it in such situations.

Id.

6. Id.at 2.

7. 1d.

8. Id.

9. FAC 01-04, FAR Case 2000-404, Definitions for Classified Acquisitions, 67 Fed. Reg. 6,113 (proposed Feb. 8, 2002). Thefinal rule became effective 20 February

2002.
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cleared bidders or their representatives may attend classified cleared bidders or representatives at a time after bid opening.°
bid openings, and added language allowing the contracting Colond Kosarin.
officer to make classified bids available to such properly

10. Id.
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Competitive Sourcing

Does competitive sourcing ever have an “off” year? The
rules of competitive sourcing remain in constant flux because
of the high stakesin jobs and dollars, and the broad initiative for
practitioners in this field. The process of conducting public-
private cost-comparison studies under Office of Management
and Budget (OMB) Circular A-76' and the Revised Supplemen-
tal Handbook (RSH)? is certainly as much a political issue as a
legal issue. Competitive sourcing continues to be a topic of
important concern to many contract attorneys.

The Never-Ending Tale of Jones-Hill Joint Venture

Some cost-comparison studies never seem to end; instead,
they go on like bad daytime soaps, providing an unending
stream of drama and suspense, but no finality. One such exam-
ple is Jones/Hill Joint Venture. At the time of writing of last
year's Year in Review,® the GA O had decided theissue of Jones/
Hill’s entitlement to protest costs, including attorneys' fees, for
an earlier protest in which the agency took corrective action.*
The Navy then reviewed its original determination that it would
be more economical to perform its own base operations, real
property maintenance, and operations services for the Naval
Air Station, Lemoore (NASL), California, using government
employees rather than contracting with Jones/Hill for these ser-
vices> When the agency’s review ended with the same cost-

comparison determination, the Jones/Hill Joint Venture protest
returned with a vengeance.®

Jones/Hill’s protest raised several allegations, including
somethat it had raised in its original protest action.” The criti-
cal and novel issue, however, was Jones/Hill’s contention that
the agency’s use of both a private-sector consultant and a Navy
employee to prepare the solicitation’s performance work state-
ment (PWS) and to draft the in-house proposal constituted an
impermissible conflict of interest. Thisoccupied the bulk of the
GAO’s decision.

Asone of thefirst stepsin the NASL cost-comparison study
process, the Navy organized acommercial activities (CA) team
to plan the study.® Included among the CA team'’s functions
was the development of the PWS, which represented the
agency performance requirements that it required both the pri-
vate sector and in-house proposals to meet. Several CA team
members—including the CA team leader and employees of the
consultant contractor—subsequently became members of the
most efficient organization (MEO) team responsible for devel-
oping the in-house management plan. In its protest, Jones/Hill
argued that the Navy employee and private-sector consultants
who served in these multiple roles had a conflict of interest
which violated applicable standards of conduct and gave the
MEOQO team an unfair competitive advantage.® The GAO
agreed.’®

1. U.S. Orrice oF MeMT. & BubpceT, CircuLAR No. A-76, PErFoRMANCE oF CoMMERCIAL AcTiviTiES (1999) [hereinafter OMB A-76)].

2. U.S. Orrice oF MGMT. & BubpceT, CIRcULAR A-76, REVISED SupPLEMENTAL HANDBOOK, PERFORMANCE OF CoMMERCIAL AcTIVITIES (1996) [hereinafter RSH].

3. SeeMgor John J. Siemietkowski et a., Contract and Fiscal Law Developments of 2001—The Year in Review, Army Law., Jan./Feb. 2002, at 80 [hereinafter 2001

Year in Review].

4.  Jones/Hill Joint Venture—Costs, Comp. Gen. B-286194.3, Mar. 27, 2001, 2001 CPD 1 62. As part of its conclusion that Jones/Hill’s initia protest was clearly
meritorious, the GAO explained how agencies should conduct a competitive sourcing studies properly, at great length. Id. at 9-13.

5. Id.a 7. The agency had agreed that its corrective action would examine various strengths in Jones/Hill’s proposal that had been identified but not considered,
and that it would adjust its in-house plan as necessary to account for those strengths “that predict a higher quality performance (as opposed to ‘strengths' such as a
well-written proposal).” 1d. at 7 (quoting the Agency’'s Post-ADR Comments, at 10). The agency also stated that it would adjust the in-house management plan as
necessary and prepare a detailed written justification of its conclusion. Id.

6. Comp. Gen. B-286194.4, B-286194.5, B-286194.6, Dec. 5, 2001, 2001 CPD 1 194.

7. 1d.at 6. Jones/Hill argued that: (1) the agency had unreasonably determined that the MEO could perform the work required with the number of personnel pro-
posed in the in-house plan; (2) that the in-house management plan provided for the performance of certain tasks by individuals who were not part of the MEO; and
(3) that the agency’s determination that the M EO and Jones/Hill’ s proposal offered the same level of performance and performance quality wasunreasonable. Id. The
GA O decision sustained Jones/Hill’s protest on these grounds. 1d. at 18-19, 21.

8. Id.at 7. The CA team was comprised of Navy personnel assisted by a private consultant, E.L. Hamm, Inc. Id.

9. Id. at 8. The CA team leader, who participated in drafting and devel oping the PWS, became the MEO team leader. E.L. Hamm, considered a“co-producer” and
“active coparticipant in the preparation of the PWS,” became a“full participant” in the MEO team’s development of the in-house proposal. Id.

10. Id. at 18-19.
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In setting out the standards of conduct that apply to govern-
ment business, the GAO noted that the Federal Acquisition
Regulation (FAR) requires agenciesto conduct such businessin
a manner above reproach. While the FAR does not provide
specific guidance regarding situations where job positions or
relationships with particular government organizations create
conflicts of interest for government employees, the GAO noted
that FAR subpart 9.5 addressed analogous situations involving
contractor organizations.*? Here, the FAR broadly categorizes
organizational conflicts of interest into three groups: “unequal
access to information” cases,*® “biased ground rules’ cases,*
and “impaired objectivity” cases.’> The GAO found that,
“given the use of the competitive systemin Circular A-76 stud-
iesand the MEO team’s status as essentially acompetitor in the
study,” the FAR provisions at subpart 9.5 served as useful guid-
ance in determining the presence of conflicts of interest. ¢

Because the facts were not in dispute, the GAO also deter-
mined that the record was “consistent with the circumstances
attendant to both ‘unequal access to information’ and ‘biased
ground rules' conflictsof interest.”Y” Finding no reason to treat
government employee conflicts of interest differently than con-
tractor-employee conflicts of interest, the GAO concluded that
“the appearance of impropriety resulting from the conflicts of
interest here has tainted the integrity of the process,” ¢ and sus-
tained this part of Jones/Hill’s protest. Regarding the resulting

11. More specificaly, the FAR provides:

remedy, the GAO recommended that the agency essentially
start over—that it should issue anew PWS, drafted by individ-
uals who would not subsequently draft the in-house manage-
ment plan; prepare a new in-house management plan; solicit
new proposals for private-sector offerors; and conduct a new
cost comparison.*®

Jones/Hill Joint Venture—One More Time?

The impact of the Jones/Hill decision, including the GAO’s
recommendation for an appropriate remedy, stood to affect not
only the Navy’s cost-comparison study at NASL, but as many
as 160 ongoing agency competitive sourcing studies. The
Navy, therefore, requested reconsideration of the GAQO's deci-
sion to the extent that it concluded that a conflict of interest
existed.® The GAO affirmed its decision, but it modified the
recommended corrective action to apply the conflict of interest
portion of the decision prospectively only.

Without disputing the underlying facts—that a government
employee and consultant-contractor employees devel oped both
the PWS and the in-house management plan—the agency set
forth several arguments challenging the GAO’s conclusion.
The Navy first challenged the GAO's characterization of the
MEO team as “essentially a competitor.”??2 The GAO found

Government business shall be conducted in a manner above reproach and, except as authorized by statute or regulation, with complete impar-
tiality and with preferential treatment for none. Transactions relating to the expenditure of public funds require the highest degree of public
trust and an impeccable standard of conduct. The generd ruleisto avoid strictly any conflict of interest or even the appearance of aconflict of
interest in Government-contractor relationships.

GENERAL SERVS. ADMIN. ET AL., FEDERAL AcquisiTions Rec. 3.101-1 (July 2002) [hereinafter FAR].

12. Jones/Hill Joint Venture—Costs, Comp. Gen. B-286194.3, Mar. 27, 2001, 2001 CPD 1 62, at 9 (citing DZS/Baker LLC; Morrison Knudsen Corp., Comp. Gen.
B-281224, Jan. 12, 1999, 99-1 CPD 1 19, at 4; Battelle Memorial Inst., Comp. Gen. B-278673, Feb. 27, 1998, 98-1 CPD 107, at 6-7).

13. Id. at 10. Such casesinclude situations in which afirm has access to non-public information as part of its performance of a government contract, and where that
information may provide the firm an unfair competitive advantage in alater competition for agovernment contract. Id. (citing FAR, supra note 11, at 9.505-4; Aetna
Gov't Health Plans, Inc.; Foundation Health Fed. Servs., Inc., Comp. Gen. B-254397.15, July 27, 1995, 95-2 CPD 129, at 12).

14. 1d. Such casesinclude situationsin which afirm, as part of its performance of a government contract, has somehow set the ground rules for the competition for
another government contract, for example, by writing the statement of work or the specifications. Id. (citing FAR, supra note 11, at 9.505-1, 2; Aetna Gov't Health
Plans, 95-2 CPD 1129, at 13).

15. Id. Such casesinclude situations where afirm’swork under one government contract could requireit to evaluate itself or arelated entity, either through an assess-
ment of performance under another contract or an evaluation of proposals. 1d. (citing FAR, supra note 11, at 9.505-3; Aetna Gov't Health Plans, 95-2 CPD {129, at
13).

16. Id. at 11.

17. 1d. at 10.

18. Id. at 14.

19. Id. at 21-22.

20. Department of the Navy—Reconsideration, Comp. Gen. B-286194.7, May 29, 2002, 2002 CPD 1 76. The Navy did not challenge the other bases upon which
the GAO had sustained the protest. Id. at 4-5.

21. Id. at 12.
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that, notwithstanding the fact that the MEO team was not
legally an offeror, the MEO team members functioned, and
viewed themselves, as competitors.?? The Navy also argued
that in-house teams were still factually distinguishable from
private-sector competitors, leaving an adequate basis “to
exempt MEO teams from application of the conflict of interest
rules generally applicable to private-sector competitors.”?* The
GAO did not dispute the Navy’s factual observations, but it
rejected the agency’s conclusion that the nature and status of the
MEO team justified exempting that team from the conflict of
interest limitations generally applied to private-sector competi-
tors.®

The Navy also challenged the GAQO's application of FAR
subpart 9.5 to the OMB Circular A-76 process. In response, the
GAO stated that in complying with the obligatory conflict of
interest requirements of FAR subpart 3.1, “it is not reasonable
for an agency to ignore the instruction and guidance provided
by FAR subpart 9.5.”% The GAO aso rejected the Navy's argu-
ment that Jones/Hill had failed to demonstrate any prejudice,
holding that “where a protest establishes facts that constitute a
conflict of interest or apparent conflict of interest, [the GAQO]
will presume prejudice unless the record affirmatively demon-
strates its absence.”#

Lastly, the GAO examined the agency’s request that the
GAO modify the recommended corrective action. The GAO
analyzed which partiesitsoriginal corrective action would help
or harm, and concluded,

[W]e believe that the integrity of the deci-
sion-making process in A-76 cost studies
should be above reproach. Nonetheless, just
asour decision reflected the redlity that A-76

22. Id. at 4.

23. Id. at 4-5.

24. Id.at 6.

25. Id. at 6-7.

26. Id.at 9.

27. Id. at 12.

studies are essentially public/private compe-
titions, we believe it important to recognize
the practical realities supporting the agen-
cies request for prospective application of
the conflict of interest portion of our deci-
sion. Thefact isthat disruption or cancella-
tion of large numbers of studieswill not serve
the private-sector firms who would presum-
ably be disadvantaged by the conflicts, nor
the agencies endeavoring to conduct the
studies, nor the viability of the A-76 process
overal.®

Accordingly, the GAO modified its recommended correc-
tive action so that it applied prospectively only.? It will not be
necessary, therefore, for the Navy or any other federal agency
to unravel al ongoing cost-comparison studies when the same
employees prepared both the PWS and the in-house proposal .*

A New Twist in A-76 Cost Comparisons

In Sodexho Management Inc.,*! the GAO confronted ancther
novel issue for the competitive sourcing process—the reliance
on nonappropriated fund instrumentality (NAFI) employees as
part of an MEO’s proposed staffing solution.®

The Navy began acommercial activity study for the perfor-
mance of various community support services at the Pensacola
Naval Regional Complex in Pensacola, Florida.*® The agency
received proposals from two private sector offerors, and deter-
mined that Sodexho’s proposal represented the best valueto the
government. As part of the commercial activity study, a cost-
analysis team (MEO team) of Navy personnel and contractor

28. Id. at 13. The Office of the Under Secretary of Defense, the Army, and the Defense Logistics Agency also joined with the Navy in asserting that the GAO’s
recommended corrective action would have a serious negative impact on multiple ongoing A-76 studies. Id.

29. Id. at 14 n.18. The GAO established that the effective date for the prospective application of the Jones/Hill decision was the date the redacted version of the
decision was released to the public—10 December 2001. Id.

30. Id. at 14-15. The GAO decision aso provides agencies with detailed guidance for itsimplementation with regard to ongoing cost comparison studies. |1d.

31. Comp. Gen. B-289605.2, July 5, 2002, 2002 CPD { 111.

32. Id. at 7. “NAFIsare not federa agencies or government corporations, and they are not typical private or commercia enterprises, although they may operate on
afor-profit basis. Instead, they are ‘a specia breed of federal instrumentality which cannot be fully analogized to the typical federal agency supported by federal
funds.”” Id. (quoting Cosme Nievesv. Deshler, 786 F.2d 445, 448 (1st Cir. 1986)). See also GeneraL AccT. OFr., PRINCIPLES OF APPROPRIATIONS LAw vol. 1V, GAO-

01-179SP, ch. 17, pt. C (2001) (examining the history and legal status of NAFIsin detail). Employees of NAFIs receive lower wage rates and benefits levels than
federal employees within the civil service. Sodexho Mgmt. Inc., 2002 CPD {111, at 11.
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personnel developed the government’s in-house management
plan and MEO. In the subsequent cost comparison, the agency
determined that Sodexho's adjusted price for performing the
required services was $82,641,457, while the adjusted in-house
plan’s cost would be $56,460,369, a difference of more than
$26 million.®* This resulted in a tentative decision to perform
the requirements in-house. Sodexho protested to the GAO,
arguing that the Navy’s decision process was flawed and unfair
because the cost comparison was based on an MEO that pro-
posed to perform the PWS requirements using NAFI employ-
ees for eighty-two percent of itsin-house workforce.®

Contrary to the protester’s arguments, the GAO first deter-
mined that neither federal law nor the RSH necessarily barred
the use of NAFI employeesin an MEO.*® The GAO thus did
not find that the inclusion of NAFI employeesin the MEO vio-

sufficient information to allow an intelligent competition on an
equal basis.”®

Here, neither the A-76 guidance nor the solicitation permit-
ted Sodexho to reasonably anticipate the extensive use of NAFI
employees. Accordingly, the GAO sustained the protest, hold-
ing that “fundamental fairness” dictated that the Navy should
have provided commercial offerors adequate notice of the
intended heavy reliance on the use of NAFI employees.
Because the GAO did not find it unlawful for the Navy to rely
so heavily on NAFI employees, and because Sodexho indicated
that it would not have competed if the Navy had given it notice
in this regard, the GAO had no basis to conclude that Sodexho
would participate in arecompetition. Asaresult, the GAO rec-
ommended the Navy merely reimburse Sodexho for its bid pro-
posal and protest costs.*

lated the procedures of OMB Circular A-76.3 The GAO con-
cluded, however, that the wholesale use of NAFI employeesin
the circumstances of this case resulted in an unfair competition.
“In conducting an A-76 competition, asin any competition for
afederal contract, an agency must provide private offerors with

Government Employees and Judicial Sanding—Again

Inlast year’s Year in Review, the authors questioned whether
the CAFC had finally ended the debate on whether government

33. Sodexho Mgmt. Inc., 2002 CPD 111, at 2. The solicitation divided the required support servicesinto separate “annexes,” including Navy family housing, bach-
elor housing, morale, welfare, and recreation (MWR) activities, and public affairs functions. 1d.

34. Id. a 5. Anadministrative appeal by Sodexho resulted in arevised cost comparison; the new comparison study found that the difference between contract per-
formance and in-house performance was $24,653,748. 1d.

35. 1d. at 26-28. The GAO considered and rejected Sodexho’s other protest issues—that the MEO failed to meet numerous PWS requirements, that the independent
review official’s certification of the MEO was inadequately documented, and that the agency improperly failed to adjust the in-house offer to alevel of performance
and performance quality equal to that offered by Sodexho. 1d.

36. Id. at 15.

[W]hile we agreethat the RSH’s procedures and standard cost factorswere designed for civil service employees under the GS [general schedul€]
and FWS[federal wage system] wage systems, we cannot conclude that the RSH's specification of these two wage systems, and no others, must
be read to prohibit the use of NAFI employeesin an MEO.

Id.

37. 1d. at 17. The GAO did note, however, that the reliance on NAFI employees “ rai ses significant policy concerns, which are to be resolved, not by our Office's bid
protest function, but by the executive branch, and by OMB, in particular, as the agency responsible for the [A-76] Circular.” Id.

38. Id. at 18 (citing Ameriko Maint. Co., Comp. Gen. B-243728, Aug. 23, 1991, 91-2 CPD 9 191, at 3; Draeger Safety, Inc., Comp. Gen. B-285366, B-285366.2,
Aug. 23, 2000, 2000 CPD 1139, at 4).

39. Id. at 29. One could argue that the GAO reached the wrong result in this protest. Sodexho clearly turns not on the use of NAFI employees per se—which the
GAO did not find improper—but instead on the degree of reliance on NAFI employees without notifying commercia offerors of this first, which the GAO found
unfair. What the GAO failed to take into account, however, was who was relying primarily upon NAFI employees and who had an obligation to provide offerorswith
sufficient information to allow an intelligent competition on an equal basis. Because the two were not the same entity here, the argument that the agency failed in its
duty to provide Sodexho with adequate information is questionable. At the beginning of the decision, the GAO recognized that it was the MEO team that devel oped
the in-house proposal and that it wasthe MEO'’s use of NAFI employeesthat Sodexho waschallenging. Id. at 4, 6. The GAO blurred this critical distinction, however,
when it found that it was the Navy’swhol esale use of NAFI employees that was unfair, and that it was the Navy'sintent to use NAFI employees for the great mgjority
of thein-house work force. 1d. at 18, 20-21. Becauseit wasthe MEO team that decided on the degree of reliance on NAFI employees for the in-house proposal, and
because the GA O has determined that the MEO team is “ essentialy a competitor” in the competitive sourcing process, it is uncertain why the agency had any obliga-
tion to disclose this information to private sector offerors. Surprisingly, the Navy—the very agency affected by Jones/Hill and the decision that the MEO team was
“essentially a competitor”—did not present this argument to the GAO. Because the GAO determined that the use of NAFI employees was not improper, the MEO
team’s decision to rely on such employeeswas essentially afair competitive advantage of the in-house offeror. OMB Circular A-76 requiresthat the agency “provide
alevel playing field between public and private offerors to a competition.” 1d. at 18 (quoting RSH, supra note 2, at iii). Neither OMB Circular A-76 nor any other
procurement statute or regulation requires or permits the agency to level the fair competitive advantages of the various offerors to a competition. See OMB A-76,
supra note 1. The agency did not deprive Sodexho of the ability to make an intelligent business judgment about whether to compete; a fellow competitor, albeit a
public one, deprived Sodexho the ability to make an error-proof business judgment about whether to compete. It is difficult to understand the legal and equitable
rationales for sustaining this protest.
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employees have standing to challenge OMB Circular A-76
decisions.® As events of the past year have shown, thisis an
issue that will not go away.

Last year, in American Federation of Government Employ-
ees, Local 1482 v. United Sates,* the Federal Circuit affirmed
the COFC decision that federal employees are not interested
parties and do not have standing to challenge cost-comparison
studies or the contract award decisions that resulting from
them.*? The employees and unions, having nothing to lose but
their jobs, filed apetition for writ of certiorari with the Supreme
Court. On 22 January 2002, the Supreme Court denied the peti-
tion without comment.*®

While the Supreme Court decision closes the door on
unions’ and federal employees attempts to challenge cost-
comparison studies in court, other events of the past year indi-
cate that legislation may result in same changes these parties
sought in court. One congressman’s attempt to sue personally
on behalf of federal employees adversely affected by a cost-
comparison study may be admirable (as well as the ultimate
example of constituent services), but it did not prove success-
ful. In Kucinich v. Defense Finance & Accounting Service,*
Rep. Dennis J. Kucinich (D—Ohio) sued to challenge a
Defense Finance & Accounting Service (DFAS) cost-compari-
son decision under OMB Circular A-76. Kucinich alleged that
DFAS's cost comparison violated OMB Circular A-76 and the
Federal Activities Inventory Reform (FAIR) Act,* as well as
the congtitutional rights of due process, equal protection, and
free speech of the affected federal employees, who unlike pri-

40. 2001 Year in Review, supra note 3, at 82.

41. 258 F.3d 1294 (Fed. Cir. 2001).

vate sector offerors, were prohibited from seeking judicial
review of the cost-comparison decision.*

Applying the Supreme Court precedent in Raines v. Byrd,*
the district court determined that K ucinich was bringing the suit
not to remedy the deprivation of a personal entitlement, but as
arepresentative of his constituents (i.e., to vindicate an institu-
tional injury).®® As such, the court determined that Kucinich
had “no more standing to sue than does any other taxpayer in
the affected region,” and his only remedy was “the one he pos-
sesses by virtue of his position as an elected official, that is, to
convince his colleagues to amend the statutes regulating gov-
ernment contracts and forbidding federal court challenges by
affected employees and unions.”* Having concluded that
Kucinich lacked standing, the court dismissed the case sua
sponte for lack of jurisdiction.>®

Sometimes You Can't Please Anyone

In a number of cost-comparison studies, in response to the
myriad of issues rai sed, the agencies decided that the best thing
to do was to cancel the solicitations. While “throwing in the
towel” and starting over may have been prudent, such actions
did not necessarily make everyone happy, and often resulted in
protests.

InIT Corp.,%t the GAO faced a protest objecting to the can-
cellation of a solicitation after the agency announced that it
intended to award to the protester. The Navy had issued the

42. 1d. at 1299-1302. Although it affirmed the COFC’s decision, the CAFC did so on different grounds. Unlike the trial court, the federal circuit applied the Com-
petition in Contracting Act (CICA) jurisdictional standard, and found that neither the union nor the federal employees were actual or prospective offerors or bidders.
Id. Similarly, the GAO has applied the same CICA jurisdictional standard and also determined that federal employeesand their unionslack standing to protest adverse
cost comparison study determinations. Am. Fed'n of Gov’t Employees, Comp. Gen. B-282904.2, June 7, 2000, 2000 CPD 1 87.

43. Am. Fed'n of Gov't Employeesv. United States, 258 F.3d 1294 (Fed. Cir. 2001), cert. denied, 534 U.S. 1113 (2002).

44. 183 F. Supp. 2d 1005 (N.D. Ohio 2002).

45. 10 U.S.C. § 2464 (2000); 31 U.S.C. § 501 (2000).

46. Kucinich, 183 F. Supp. 2d at 1006-07.

47. 521 U.S. 811, 819-20 (1997).

48. Kucinich, 183 F. Supp. 2d at 1011. The court succinctly noted the fundamental concern with representational capacity standing: “Kucinich, amember of Con-
gress, asksthis Court to invalidate the actions of an agency duly given the authority to take such actions by Kucinich's peersin Congress and to declare unconstitutional
certain procedural provisions that forbid the employees or their union from bringing a suit like thisthemselves.” Id.

49, Id. at 1011-12. While the court expressed sympathy for Kucinich’'s claim that federal employees had fewer available remedies than similarly situated private-
sector offerors, the court stated that “unfortunately, it isnot this Court whom Kucinich must persuade, but his peersin Congress. Congressand duly appointed admin-
istrative bodies have determined that aggrieved employees cannot bring their claims to this Court, and the Constitution does not allow Representative Kucinich to
raise the claims for them.” 1d. at 1012.

50. Id. at 1012.

51. Comp. Gen. B-289517.3, July 10, 2002, 2002 CPD { 123.
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solicitation as part of a cost-comparison study, under OMB Cir-
cular A-76, for base operation support services at the Marine
Corps Base, Camp Pendleton, California. After selecting IT as
the best value private-sector offeror, and determining that its
proposal represented asignificant cost savingsin comparison to
the government’s in-house management plan for an MEO, the
Navy awarded to IT. This decision resulted in the protest by
another private-sector offeror, Del-Jen, Inc., which objected to
the agency evaluation of proposals. In response to Del-Jen's
protest, the Navy took corrective action and cancelled the solic-
itation. IT then protested the solicitation cancellation to
GAO.»2

The GAO held that in a negotiated procurement, an agency
has broad authority to decide whether to cancel a solicitation;
there need only be areasonable basisfor the cancellation. This
authority extends to the cancellation of solicitations used to
conduct A-76 cost comparisons. So long as an agency has a
reasonabl e basisto exercise thisauthority, it may cancel asolic-
itation regardless of when the information precipitating the can-
cellation surfaces.® Here, the GAO agreed with the Navy that
the solicitation was deficient becauseit did not adequately iden-
tify all of the required work and contained incompl ete and mis-
leading historical workload information. These defects
resulted in an unfair competition and even caused at least one
potential offeror not to submit aproposal. The GAO thus con-
cluded that the Navy’s decision to cancel the solicitation and
resolicit proposals was reasonable.>

In Imaging Systems Technology (IST),%® the GAO revisited a
protest challenging an agency cost-comparison decision as vio-
lative of federal statute; this time, the GAO denied the protest.
Aslast year’s Year in Review reported,® the Air Force had orig-
inally issued a solicitation in 1999 to acquire logistics support
services for the programmable indicator data processor (PIDP)

air traffic control and landing system. IST protested after the
Air Force cancelled the original RFP, after deciding to assign
the PIDP support function work to government employees as
“other duties as assigned.”®” The GAO found that because the
Air Force had failed to comply with 10 U.S.C. § 2462, the
agency’s decision to cancel the solicitation lacked a reasonable
basis.>® The Air Force then prepared a second solicitation in
2001 that reflected the agency’s revised views regarding its
requirements. When the Air Force again determined that the
cost of in-house performance would be lower than contractor
performance, ST again protested.®

IST asserted that unlike its proposal, the in-house proposal
planned performance using only technicians and did not
include engineers. The GAO determined, however, that there
was nothing on the face of the revised solicitation expressly
stating that engineer or engineering serviceswere required, and
the personnel skill level descriptions and other changesfrom an
earlier solicitation suggested that the solicitation did not require
engineering services. Having concluded that IST had misread
the solicitation, and had thus proposed higher-cost staffing than
was hecessary to perform the work, the GAO found no basis to
sustain the protest.®

The Commercial Activities Panel Report

Last year's Year in Review reported that Section 832 of the
FY 2001 National Defense Authorization Act directed the
Comptroller General to convene apanel of expertsto study fed-
eral outsourcing policy and report to Congress by 1 May 2002,
with recommendations for legidative and policy changes.®? On
30 April 2002, the Commercial Activities Panel met its dead-
line and issued its lengthy and long-awaited report, Improving
the Sourcing Decisions of the Gover nment.®

52. 1d. at 2. Del-Jen cited the unusually low price of IT’s proposal as evidence for its claim that the agency’s technical and price evaluations were inadequate and
unreasonable. The proposed corrective action included areview of the evaluations, as well as areview of the adequacy of the PWS included within the solicitation.

The agency'’s corrective action rendered Del-Jen’s protest academic. 1d.

53. Id. at 3 (citing Rice Servs., Ltd., Comp. Gen. B-284997.5, Mar. 12, 2002, 2002 CPD {159, at 4; Lackland 21st Century Servs. Consol., Comp. Gen. B-285938.7,

B-285938.8, Dec. 4, 2001, 2001 CPD {197, at 5).

54. 1d. at 4.

55. Comp. Gen. B-289262, Feb. 1, 2002, 2002 CPD 1 26.
56. 2001 Year in Review, supra note 3, at 79.

57. Imaging Sys. Tech., Comp. Gen. B-283817.3, Dec. 19, 2000, 2001 CPD 1 2.

58. Id. at 6-7; see 10 U.S.C. § 2462 (2000). The statute requires that Department of Defense (DOD) agencies acquire goods or services from private sector offerors
when doing so is cheaper than in-house government performance. In making such a cost comparison determination, the statute—similar to OMB Circular A-76—also

requires agencies to ensure that all costs considered are realistic and fair. 1d.

59. Imaging Sys. Tech., 2001 CPD {2, at 4-7.

60. 1d. at 26. Therevised RFP contemplated that “either the award of a contract to the lowest priced, technically acceptable offeror or, if the government cost estimate
showed that the requirements could be performed in-house for alower cost, cancellation of the solicitation.” 1d. at 2 (citing 10 U.S.C. § 2562).

61. Id.at5.
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After establishing its organizational framework,* the panel
unanimously developed a set of ten principles that it believed
should guide competitive sourcing policy.® Using these princi-
ples, the Panel then assessed the strengths and weaknesses of
the current A-76 process and subsequently adopted specific
recommendations for improvement.®® The Panel found that the
current A-76 process “may no longer be an effective tool for
conducting competitions to identify the most efficient and
effective service provider.”¢” By contrast, the Panel observed
that for private-private competitions, the government already
had “an established mechanism that has been shown to work as
a means to identify high-value service providers: the negoti-
ated procurement process of the Federal Acquisition Regula-
tion.” %8

Thus, instead of attempting to revise the current A-76 pro-
cess dramatically, the panel recommended replacing A-76 with

aFAR-based approach, modified as necessary to accommodate
public-private competitions. Under such an “integrated compe-
tition process,”% the public sector would have the same basic
rights and responsibilities asthe private sector, including equiv-
alent evaluation criteria, accountability for performance, and
theright to protest. The public sector would also be ableto sub-
mit proposalsin response to abroad range of government solic-
itations, including new work and work that agencies currently
contract to the private sector.”

Because implementation and development of an integrated
FAR-type process would require some time, and because cur-
rent competitive sourcing studies are expected to continue, the
panel also recommended that “ some modifications to the exist-
ing [A-76] process can and should be made.”™ These changes
would, among other things, strengthen conflict of interest rules,
improve auditing and cost accounting, and provide for the

62. 2001 Year in Review, supra note 3, at 84 (citing Pub. L. No. 106-398, § 832, 114 Stat. 1654, 1654A-221 (2000)). “Panel membership includes a wide spectrum
of organizations affected by outsourcing policy, including representatives from federal employee labor unions, government contractors, the DOD and the OMB, as

well asfour at-large members.” 1d.

63. GEeN. AccT. Orr., CoMMERCIAL AcTIVITIES PANEL, IMPROVING THE SOURCING DECISIONS OF THE GOVERNMENT (2002).

64. 1d. at 32. Atitsorganizational meeting, the panel

adopted a mission statement that stressed the need to balance the diverse and frequently divergent interests of the various constituencies repre-
sented. The mission of the Panel was to devise a set of recommendations that would improve the current [competitive] sourcing framework
and process so that they reflect a balance among taxpayer interests, government needs, employee rights, and contractor concerns.

65. The Panel’s competitive sourcing principles were stated as follows:

. Support agency missions, goals, and objectives.

No s wN R

. Be consistent with human capital practices designed to attract, motivate, retain, and reward a high-performing federal work force.

. Recognize that inherently governmental and certain other functions should be performed by federal workers.

. Create incentives and processes to foster high-performing, efficient and effective organizations throughout the federal government.

Be based on a clear, transparent, and consistently applied process.

. Avoid arbitrary full-time equivalent (FTE) or other arbitrary numerical goals.

. Establish aprocessthat, for activitiesthat may be performed by either the public or the private sector, would permit public and private sources

to participate in competitions for work currently performed in-house, work currently contracted to the private sector, and new work, consistent

with these guiding principles.

8. Ensure that, when competitions are held, they are conducted as fairly, effectively, and efficiently as possible.
9. Ensure that competitionsinvolve a process that considers both quality and cost factors.

10. Provide for accountability in connection with all sourcing decisions.

Id. at 33-36.

66. 1d.at 5, 49. The panel adopted the recommendations by a two-thirds super-majority. Id.

67. Id. at 10. Noting that the original purpose of the A-76 process was to determine the “low-cost provider of a defined set of services,” the panel observed that the
federal procurement system has changed in the decades since the OMB first issued Circular A-76 and has recognized that a “cost-only focus does not necessarily
deliver the best quality or performance for the government.” Id. The panel further stated that the A-76 process “has not worked well as the basis for competitions
that seek to identify the best provider in terms of quality, innovation, flexibility, and reliability,” and has become “an anomaly in the federal procurement process’ and
inconsistent with the panel’s recommended principles. 1d.

68. Id.

69. Id. “The Panel believes that in order to promote a more level playing field on which to conduct public-private competitions, the government needs to shift, as
rapidly as possible, to a FAR-type process under which all parties compete under the same set of rules.” 1d.

70. Id. at 11.

71. Id.
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establishment of “binding performance agreements’ for suc-
cessful MEOs.” Interestingly, the establishment of an MEO
binding performance agreement, though not a contract, may
congtitute an “ offer” in some cases, thereby giving its “offeror”
legal standing under the CICA. Because the panel specifically
found that federal employees should have standing to file pro-

72. Id. at 11, 52.

tests against the conduct of public-private competitions,” the
existence of binding performance agreements appears to be an
expedient means—that is, one that does not require legisla-
tion—to achieve thisend. Lieutenant Colonel Chiarella and
Major Huyser.

73. 1d. at 9. (“Fairness requires that competing parties, both public and private, or their representatives, receive comparable treatment throughout the competition
regarding, for example, . . . legal standing to challenge the way a competition has been conducted at all appropriate forums, including the General Accounting Office

(GAO) and the United States Court of Federal Claims.”).
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Privatization
Nice Job, DOD, . . . but There Is Sill a Long Way to Go

In areport to the Subcommittee on Military Construction of
the House Committee on Appropriations, the General Account-
ing Office (GAO) reported that the Department of Defense
(DOD) had achieved key financial goals for its Military Hous-
ing Privatization Initiative (MHPI).! The report recommended,
however, that the DOD better define and assess its military
housing needs, improve its life-cycle costs analysis, and make
contractual and oversight changes to increase government pro-
tections in the housing privatization program.?

The GAO noted in its report that while implementation of
the MHPI began slowly, the DOD has“ picked up the pace” and
has made the initiative the “primary means” for meeting a
revised DOD goal of “eliminating inadequate housing by 2007,
instead of the original goal of 2010.”®* Reviewing the first ten
housing privatization projects within the DOD, the GAO
reported that the DOD had exceeded its goal for leveraging
government funds. The report found that “by investing about
$185 million in the [ten] projects, DOD should obtain housing
improvements that would have required about $1.19 billion in
military construction funds’ using conventional military con-
struction funding procedures.* The GAO, based on DOD guid-
ance, also estimated that the life-cycle costs of each of the first
ten projectswould “most likely” belessthan the traditional mil-
itary construction aternative® The GAO cautioned, however,
that these estimates were not necessarily reliable because of
weaknessesin the methodology of the DOD’s guidance for cal-
culating such costs.®

While (or perhaps because) the pace of housing privatization
has increased, the GAO remained critical of the DOD’s inabil-
ity to develop processes to determine housing needs consis-
tently and accurately and to determine whether the local
community is able to meet those needs at each installation.”
Citing previous reports that have highlighted the same con-
cern,® the GAO simply stated that the “DOD has failed to fix
this longstanding problem.”®

Finally, while noting that the DOD had included some con-
tract safeguards to protect the government’s long-term inter-
ests, the GAO recommended further improvements. First, the
GAO found that the DOD could further protect the government
with contract provisions for unexpected events. For instance,
private developers received a significant increase in profits
because their contracts did not adequately address increases in
service member housing allowances.’® Similarly, the DOD
apparently had limited oversight of major reinvestment spend-
ing decisions. In all the privatization projects except one, the
contract with the private developer included provisions
“designed to capture at least a portion of any unanticipated
rental revenues’ and to accumulate these funds in project rein-
vestment accounts for future renovations, maintenance, and
improvements.®t Typically, installation officials and private
developers decide how to use such funds jointly, with remain-
ing amounts returning to the DOD for use on other privatization
projects. The GAO questioned whether the service headquar-
ters and the Office of the Secretary of Defense had adequate
oversight over these spending decisions to ensure that such
funds are not used unnecessarily.*2

1. Gen. Acct. Orr., Rer. No. GAO-02-624, Military Housing: Management Improvement Needed as Pace of Privati zation Quickens (June 2002) [hereinafter GAO-
02-624]. The National Defense Authorization Act for Fiscal Year 1996, Pub. L. No. 104-106, § 2801(a)(1), 110 Stat. 186, 547 (1995), granted the DOD temporary
authority to provide direct loans, |oan guarantees, and other financial incentives to encourage private devel opers to renovate, manage, and maintain existing military
housing units, as well as to construct, manage, and maintain new military housing units. Congress extended this authority through 31 December 2012 in last year's
Authorization Act. National Defense Authorization Act for Fiscal Year 2002, Pub. L. No. 107-107, § 2805, 115 Stat. 1012, 1306 (2001) (amending 10 U.S.C. § 2885).

2. GAO-02-624, supra note 1, at 2-4.

3. Id.ab.
4. Id. a3
5. Id.at 15.

6. Id. at 14-15. After adjusting the DOD’s methodology and re-computing the data, the GAO estimated that “ privatization would likely cost less than military con-

struction in seven of the ten projects and cost more in the other three.” Id. at 15.

7. Id.at7-8.

8. Id. at 6 (citing Gen. Accr. Orr., Rer. No. GAO-01-889, Military Housing: DOD Needs to Address Long-Sanding Requirements Determination (Aug. 3, 2001)).

9. Id.a?7.

10. Id. at 21.

11. Id. at 22.

12. Id. at 23-24.
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A Sower Pace for Utilities Privatization . . . the DOD Revises
Its Goal

The pace of the DOD’s utilities privatization program has
been slower than it has been for housing. 1n 1998, Defense
Reform I nitiative Directive (DRID) 49—Privatizing Utility Sys-
tems (DRID 49) established aDOD goal of privatizing all DOD
utility systems by 30 September 2003, except for those systems
needed for unique security reasons, or when privatization is not
economical.®* On 9 October 2002, the DOD revised itsgoal and
replaced DRID 49 with its Revised Guidance Memorandum.*
The revised goal establishes 30 September 2005 as the date by
which “Defense Components shall complete a privatization
evaluation of each utility system at every Active, Reserve, and
National Guard installation, within the United States and over-
seas, that is not designated for closure under a base closure
law.” 5

In addition to revising the milestones for utilities privatiza-
tion, the Revised Guidance Memorandum provides updated
instructions on “conducting the economic analysis, protecting
the government’sinterests, making adetermination to privatize,
and conforming with state laws and regulations.”*®* Among its
several updates, the Revised Guidance Memorandum addresses
the DOD’s position concerning the applicability of state utility

laws and regulations to the acquisition and conveyance of the
government’s utility systems.'” The updates also include dis-
cussion of the recent class deviation from the cost principle at
Federal Acquisition Regulation (FAR) section 31.205-20,%8
authorized by the DOD “for utilities privatization contracts
under which previously government-owned utility systems are
conveyed by a Military Department or Defense Agency to a
contractor.”*® Finally, the new guidance specifically allowsthe
service secretaries to include reversionary clauses in transac-
tion documents, to provide for ownership to revert to the gov-
ernment in the event of a default or abandonment by the
contractor.?

Fourth Circuit Says No Sanding If Not an “ Interested Party”

In last year's Year in Review, the authors reported on the
unsuccessful efforts of the Baltimore Gas and Electric Com-
pany (BG&E) and the Maryland Public Service Commission
(PSC) to challenge an Army solicitation to privatize the utility
distribution system at Fort Meade, Maryland, in federal district
court. While BG& E €elected not to appeal the district court’s
decision, the PSC sought relief from the Fourth Circuit Court of
Appeals (Fourth Circuit), which dismissed the appeal for lack
of jurisdiction after determining that the PSC was not an “inter-

13. Memorandum, Deputy Secretary of Defense, to Secretaries of the Military Departments, subject: Department of Defense Reform Initiative Directive 49—Priva-
tizing Utility Systems (23 Dec. 1998).

14. Memorandum, Deputy Secretary of Defense, to Secretaries of the Military Departments, subject: Revised Guidance for the Utilities Privatization Program (9
Oct. 2002) [hereinafter Revised Guidance Memo]. According to this memorandum, the DOD changed itsgoa asapartial result of commentsfrom the utility industry
that the volume of “more than 1300 utility systems. . . either in the solicitation phase or pending release of a request for proposa . . . would saturate the market,
resulting in decreased competition.” Id.

15. Id. at 1. Thenew “milestone” will be considered “ satisfied when the Source Selection Authority makes a decision or the Defense Component submits an exemp-
tion.” ld.

16. Id.

17. 1d. at 3-4, app. B (reproducing a copy of Memorandum, General Counsel of the Department of Defense, to General Counsels of the Military Departments, subject:
The Role of State Laws and Regulationsin Utility Privatization (24 Feb. 2000)).

18. Id. a 10. Federa Acquisition Regulation section 31.205-20 generally classifies interest on borrowings as an unallowable cost. GeNERAL SERvS. ADMIN. ET AL.,
FeperaL AcquisiTion Rec. 31.205-20 (July 2002).

19. Revised Guidance Memo, supra note 14, app. E (reproducing a copy of Memorandum, Director, Defense Procurement, to Directors of Defense Agencies, subject:
Class Deviation—Interest Costs (15 Apr. 2002)). The class deviation further provides:

[T]he utilities privatization contractor will be permitted to recover its interest costs associated only with capital expenditures to acquire, reno-
vate, replace, upgrade, and/or expand utility systems, and the contractor will not be permitted to receive facilities capital cost of money as a
contract cost under FAR 31.205-10, Cost of money.

1d.; see also Memorandum, Defense Contract Audit Agency, to Regional Directors, subject: Audit Guidance on CAS and FAR Part 31, Cost Principles Applicability
to Utility Privatization Contracts (4 June 2002) (providing additional guidance about the Cost Accounting Standards and the FAR Part 31 costing principles, as applied
to utility privatization contracts).

20. Revised Guidance Memo, supra note 14, at 12.

21. Major John J. Siemietkowski et a., Contract and Fiscal Law Devel opments of 2001—The Year in Review, Army Law., Jan./Feb. 2002, at 119-20 (discussing
Baltimore Gas & Elec. Co. v. United States, 133 F. Supp. 2d 721 (D. Md. 2001)). Before filing suit in the district court, BG& E was also party to a GAO bid protest
in 2000, which challenged the same Army solicitation on similar grounds. The GAO denied the protest. VirginiaElec. & Power Co., Baltimore Gas & Elec., Comp.
Gen. B-285209, B-285209.2, Aug. 2, 2000, 2000 CPD 1/34. For amore complete discussion of that decision, see Major Louis A. Chiarellaet a., Contract and Fiscal
Law Developments of 2000—The Year in Review, ArRmY Law., Jan. 2001, at 61 [hereinafter 2000 Year in Review].
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ested party” under the Administrative Dispute Resolution Act?
(ADRA), and therefore lacked standing.z

At the U.S. District Court for the Digtrict of Maryland (Dis-
trict Court), BG& E and the PSC, as an intervenor, argued that
the Army’s request for proposals (RFP) to privatize the electri-
cal and natural gas distribution systems at Fort Meade failed to
include provisions requiring an offeror to hold franchise rights
and a PSC license, or one specifying that the PSC would have
jurisdiction over the successful offeror.* The District Court
found that the Army reasonably interpreted the applicable fed-
eral laws when it decided not to include such provisionsin the
solicitation.?> On appeal, the PSC challenged that part of the
District Court’s decision that held that the Army did not haveto
require the successful offeror to submit to PSC jurisdiction.
Because BG& E was no longer a party to the action, the Fourth
Circuit found itself confronted with the issue of whether the
PSC even had standing to challenge the Army RFP under the
ADRA.%®

The Fourth Circuit began by noting that in passing the
ADRA, Congress granted standing to an “interested party
objecting to a solicitation by a federal agency,” but it left the
term “interested party” undefined.?” Next, the court observed
that the Court of Appeals for the Federa Circuit (CAFC) had
only recently clarified the use of the term “interested party” in

22. 28 U.S.C. § 1491(b)(1) (2000).

the context of bid protests in the Court of Federal Claims
(COFC), the primary federal court venue for bid protests.®

To understand the CAFC’s views, the Fourth Circuit exam-
ined American Federation of Government Employees, AFL-
CIO v. United Sates,® in which the CAFC reviewed the
ADRA's legidlative history to determine what meaning to give
the term “interested party” in the context of the ADRA. Ulti-
mately, the CAFC held that when Congress used the term
“interested party” in the ADRA, it was cognizant that it had
used the same term in the Competition in Contracting Act
(CICA),*® another bid protest jurisdiction-granting statute. The
court concluded, therefore, that Congress must have “intended
the same standing requirements that apply to protests under the
CICA to apply to actions brought under [section] 1491(b)(1)”
of the ADRA.®! Finding the CAFC’'sanalysis* sufficiently per-
suasive,” the Fourth Circuit adopted it and applied the CICA
standard to the ADRA. The court reasoned that because PSC's
interest in the solicitation was “based solely on its desire as a
state regulatory body to assert jurisdiction over the private
entity that would eventually provide utility services at Fort
Meade,” it was neither an actual or prospective bidder or off-
eror. The Fourth Circuit thus held that the PSC did not have
standing to bring a bid protest action or to appeal the District
Court’s decision.®> Major Huyser.

23. Maryland Pub. Serv. Comm’n v. United States, 290 F.3d 734 (4th Cir. 2002).

24. Id. at 735.

25. 1d. at 736 (citing Baltimore Gas & Elec., 133 F. Supp. 2d at 721 (D. Md. 2001).

26. Id. The District Court had similarly questioned whether the PSC had standing to bring suit. The District Court avoided this issue, however, because another
party, BG& E, the local Maryland utility the PSC had licensed in the Fort Meade area, satisfied the standing requirements. 1d. (citing Baltimore Gas & Elec., 133 F.
Supp. 2d at 727 n.8).

27. Maryland Pub. Serv. Comm'n, 290 F.3d at 736-37.

28. 1d. at 737. The Fourth Circuit stated that it was “especialy interested” in the CAFC’s views on the subject, given the CAFC'’s “exclusive appellate jurisdiction
over all ADRA casesfiled on or after January 1, 2001” resulting from Congress's inclusion of a“sunset provision” in the ADRA. |d. (citing Impresa Construzioni
Geom. Domenico Garufi v. United States, 238 F.3d 1324, 1331-32 (Fed. Cir. 2001) (discussing the pre-1997 bhid protest jurisdiction of the federal district courts and
the COFC)). Because the Public Service Commission plaintiffs filed suit before this sunset date, the Fourth Circuit would have had jurisdiction over the appeal if it
determined that the PSC had standing. 1d.; see also 2000 Year in Review, supra note 21, at 36-38 (discussing the end of bid protest jurisdiction in the federal district
courts).

29. 258 F.3d 1294 (Fed. Cir. 2001).

30. See 31 U.S.C. §3551(2) (2000) (defining “interested party” as “an actual or prospective bidder or offeror whose direct economic interest would be affected by
the award of the contract or by failure to award the contract”).

31. Maryland Pub. Serv. Comm’n, 290 F.3d at 739 (quoting Am. Fed' n of Gov't Employees, AFL-CIO v. United States, 258 F.3d 1294, 1302 (Fed. Cir. 2001)).

32. 1d.
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Construction Contracting
If You Throw Enough Mud Against a Wall, Something Will Stick

In Control, Inc. v. United Sates,* Comtrol appealed a deci-
sion from the U.S. Court of Federal Claims (COFC) that
granted a government motion for summary judgment. Comtrol
had sued for various expenses arising from a contract with the
Federal Aviation Administration (FAA) for construction work
at the Salt Lake City International Airport. Comtrol sought
reimbursement for: (1) differing site conditions and defective
specifications based on the presence of quicksand at the work
site;? (2) differing site conditions and defective specifications
based on the placement of a fuel pipeline; (3) additional costs
relating to alleged improvements to three underground duct
banks; (4) additional overhead, time, and acceleration costs
resulting from numerous change orders; and (5) damages
resulting from an alleged breach of the government’s implied
contractual duties of cooperation, non-interference with con-
tract performance, and good faith and fair dealing. Applying
basic black-letter law procurement law, the U.S. Court of
Appeals for the Federal Circuit (CAFC) denied the first two
portions of Comtrol’s appeal and remanded the remaining
issues to the COFC for further consideration.®

The appellant based its differing site condition (quicksand)
claim on a soil report that the government included in the con-
tract by reference.* This report stated that “hard material . . .
may be encountered,” but generally characterized the soil at the
site as consisting of a“relatively soft gray clay,” and noted that
the surveyors encountered ground water at the depth of two feet
at several test sites.> Comtrol argued that the government mis-
led it into believing that the soil at the sitewasdryer thanit was;
Comptrol argued that it was entitled to recovery under a Type |
differing site condition theory.®

1. 294 F.3d 1357 (Fed. Cir. 2002).

The CAFC dismissed this portion of the claim because
Comtrol never reviewed the report before submitting its bid.
Although the government incorporated the soil report into the
contract by reference, Comtrol failed to obtain and review the
document before submitting itsbid. Because acontractor needs
to establish reasonable reliance to prevail in a Type | differing
site condition claim, the CAFC deemed Comtrol’s arguments
concerning the report’s substance to beirrel evant and dismissed
this portion of the appeal.”

Concerning the second claimed expense, increased costs
associated with working around afuel linethat wasnot listed in
the specifications, the CAFC observed that a pipeline drawing
the agency provided to Comtrol noted that there was a pipeline
on the excavation site. According to the CAFC, a reasonably
alert contractor would have sought clarification from the gov-
ernment about the matter. As such, the CAFC concluded that
Comtrol could not establish a differing site condition or defec-
tive specification claim because it was not reasonably prudent
in interpreting the contract documents.®

The third portion of Comtrol’s claim involved additional
costs associated with changes to several duct banks that the
FAA had ordered because of the wet soil conditions Comtrol
encountered. Attrial, the COFC granted summary judgment to
the government for this portion of the claim, under the theory
that the contractor bore the risk of additional costs associated
with the wet site conditions, and as such, was required to pay
for thiswork because it was aremedial to the extent that it was
necessary to complete contract performance. Because of the
paucity of factsin therecord on thispart of the claim, the CAFC
could not determine whether the work was in fact remedial, or
in the alternative, unrelated to the soil conditions. The CAFC
remanded that portion of the claim for further consideration.®

2. The Differing Site Conditions (DSC) clause at FAR section 52.236-2 allows for an equitable adjustment if the contractor provides prompt, written notice of a
differing site condition. To recover for a Type | Differing Site Condition, the contractor must prove that: (1) the contract either implicitly or explicitly indicated a
particular site condition; (2) the contractor reasonably interpreted and relied on the contract indications; (3) the contractor encountered latent or subsurface conditions
that differed materially from those indicated in the contract; and (4) the claimed costs were attributable solely to the differing site condition. GENERAL Servs. ADMIN.
ET AL., FEDERAL AcquisiTion ReG. 52.236-2 (July 2002) [hereinafter FAR]; see also PJ. Dick, Inc., GSBCA No. 12036, 94-3 BCA 1 27,073; Franklin Pavkov Constr.
Co., HUD BCA No. 93-C-C13, 94-3 BCA 1 27,078; Glagola Constr. Co., ASBCA No. 45579, 93-3 BCA 1 26,179; Konoike Constr. Co., ASBCA No. 36342, 91-1

BCA 1 23,440; Meredith Constr. Co., ASBCA No. 40839, 93-1 BCA {25,399.

3. Comtrol, 294 F.3d at 1359.
4. 1d. at 1362-63.

5. Id. at 1360.

6. Id.at 1359-60.

7. Id. at 1362-63.

8. Id. at 1365.

9. Id. at 1366.
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Thefourth issueinvolved arequest for equitable adjustment
involving 142 change orders that Comtrol insisted were unre-
lated to the differing site conditions encountered at the work
site. The CACF concluded that at least a few of the change
orders were unrelated to the differing site conditions, and as
such, remanded this issue to the COFC for further proceed-
ings.*®

Finally, Comtrol argued that the FAA violated its implied
contractual duty to cooperate and not interfere with Comtrol’s
contract performance. Once again, the CAFC had no alterna-
tive but to remand thisissue to the COFC because resolving the
differing site condition issue did not automatically resolve this
portion of the appeal .

Not So Fast: CAFC Holds General Disclaimer Does Not Shift
the Risk of a Design Flaw to the Contractor

In Edsall Construction Co.,*? the Armed Services Board of
Contract Appeals (ASBCA) determined that the government
could not shift the responsibility for defective design specifica-
tions to a contractor with a general disclaimer. The CAFC
recently examined the case and reached the same conclusion.*®

The Army awarded Edsall a fixed-price construction con-
tract for a facility to house Montana National Guard helicop-
ters. The facility specifications included two hangars with
21,000-pound tilt-up canopy doors. The government included
detailed design specification for a complex system of motors,
cables, and pulleys, and counterweights to open and close the
doors* A genera disclaimer provision in the contract stated

10. Id. at 1366-67.

that bidders were responsible for verifying the design before
bidding, and “any condition that will require changes from the
plans must be communicated to the architect for his approval
prior to bidding and all of those changes must be included in the
bid price.”®

During the construction of the facility, Edsall encountered
numerous problems with the door design. The design was
unworkable; Edsall had to deviate from the government-pro-
vided design, at considerable expenseto Edsall. Edsall submit-
ted a claim to the contracting officer in the amount of $70,000
for costs attributed to the government’sfaulty design. The con-
tracting officer rejected the claim because Edsall did not
request the design change before bidding, as the disclaimer
allegedly required. Edsall appealed this decision to the
ASBCA.%®

The ASBCA found that the specificationsfor the door incor-
porated a defective design. The board further found that
Edsall’s pre-bid review of the specifications was reasonable,
and that the disclaimer on one drawing did not shift the risk of
design inadequacies to Edsall.Y” On appeal, the government
fared no better. The CAFC reasoned that “[w]hen the Govern-
ment provides a contractor with a design specification, such
that the contractor isbound by contract to build according to the
specifications, the contract carries an implied warranty that the
specifications are free from design defects.”® With that said,
“[g]eneral disclaimers requiring the contractor to check plans
and determine project requirements do not overcome the
implied warranty, and thus do not shift the risk of design flaws
to contractors who follow the specifications.”*°

11. Id. at 1367. Comtrol argued that the COFC erred by dismissing, sua sponte, its breach of contract claim, which sought damages from the FAA for “breach of its
implied contractual duties of cooperation, non-interference with work, and good faith and fair dealing.” Id. The CAFC's decision does not explain in detail how the

FAA alegedly breached this duty. Id.

12. ASBCA No. 51787, 01-2 BCA 1 31,425.

13. Whitev. Edsall Constr. Co., Inc., 296 F.3d 1081 (Fed. Cir. 2002); see also Major John J. Siemietkowski et al., Contract and Fiscal Law Developments of 2001—
The Year in Review, Arvmy Law., Jan./Feb. 2002, at 87 [hereinafter 2001 Year in Review].

14. Edsall, 296 F.3d at 1083. For adetailed description of the door design, see 2001 Year in Review, supra note 12, at 87.

15. Edsall, 296 F.3d at 1083.

16. Id.

17. Edsall, 01-2 BCA 131,425, at 155,181; see also 2001 Year in Review, supra note 12, at 88.

18. Edsall, 296 F.3d at 1084.

19. Id. at 1085.
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Examining the ASBCA’s logic, the CAFC noted that the
board, by sustaining Edsall’s appeal, did not render the lan-
guage of the disclaimer meaningless. The CAFC reasoned that
the language “canopy door details . . . must be verified by the
contractor”2° could reasonably mean that the contractor should
check the physical details of the door’s weight and dimensions
without altering the design itself. The language of the dis-
claimer did not negate the government’s implied warranty that
the specifications were free from defects.?

Interestingly, this decision does not necessarily preclude the
government from shifting the risk in design specification con-
tracts. The court clearly noted that the Army could have drafted
specifications that shifted the risk of design defects to the con-
tractor, but that the disclaimer on the drawing was simply not
specific enough to shift therisk in thiscase.? If the government
had incorporated an express disclaimer, as opposed to the gen-
eral disclaimer used in this case, the results may have been dif-
ferent.

Eternal Vigilance Isthe Price of Contracting with the
Government

A recent CAFC decision reinforces the lesson that contrac-
tors doing business with the government must exercise at least
aminimal degree of due diligence. In Franklin Pavkov Con-
struction (FPC),% the Air Force awarded the appellant a firm
fixed-price contract to install four sets of three-story stairs on
two dormitory style buildings at Shaw Air Force Base, South
Carolina. Under the contract, the Air Force provided govern-
ment furnished property (GFP) for usein the construction of the
gtairs. The appellant was to construct the stairs in accordance
with Air Force drawings and specifications, the same drawings
and specifications it used in the solicitation for bids.?*
Although the Air Force awarded the contract in 1995, it had
(unsuccessfully) attempted to implement asimilar project inthe

20. 1d. at 1086.

21 Id.

22, 1d.

23. 279 F.3d 989 (Fed. Cir. 2002).
24. 1d. at 991.

25. 1d. at 991-92.

26. Id. at 992.

27. 1d. at 996.

28. 1d. at 992.

29. Id. at 993.

30. See Franklin Pankov Constr. Co., ASBCA No. 50828, 00-2 BCA 1 31,100.

31. Id. at 153,609.

same buildings in 1991. The Air Force down-scoped the

project from the 1991 version after encountering problemswith
it

Before the award, the solicitation for bids was to contain a
set of 1995 specifications aswell asthe 1995 drawings. A gov-
ernment employee, however, inadvertently gave FPC a copy of
the 1991 specifications from the prior unsuccessful project.
The Air Force did not firmly establish the existence of the mis-
take until a government inspector compared his copy of the
1995 specifications with FPC's 1991 version. Unfortunately,
the project was ninety percent completed by this point.%

FPC aso aleged that the Air Force provided FPC with
defective GFP for the project.2” Although the contract was
silent about the means and date of delivery of the GFP, the par-
ties agreed to delivery in November 1995, at a location about
100 to 200 yards from the job site. The Air Force delivered the
GFP on the agreed date; however, FPC failed to inventory it
until several monthslatter. On 14 May 1996, about five months
after delivery, FPC informed the government that the shipment
of GFP did not contain several “stair nosings,” devices used to
prevent slipping on the stairs. Because manufacturing the stair
nosings required a considerable amount of lead time, the gov-
ernment agreed to use a substitute aluminum channel .8

When it completed the project, FPC submitted a certified
claim to the contracting officer for $117,129, for costsallegedly
associated with the defective specifications, defective and
missing GFP, and a differing site condition involving a drain
grate for which the government directed additional work.?® The
contracting officer denied FPC'’s claim; FPC appealed to the
ASBCA.*® The ASBCA held that the appellant was entitled to
increased costs associated with the drain grate, but denied
FPC's claims relating to defective specifications and defective
GFP3*

146 JANUARY/FEBRUARY 2003 THE ARMY LAWYER « DA PAM 27-50-359



The ASBCA reasoned that the allegedly defective specifica
tions did not give FPC a basis for recovery because the 1995
specifications had down-scoped the project from the 1991 spec-
ifications. The board reasoned that even if it would have been
easier for FPC to perform the work according to the 1995 spec-
ifications, FPC still performed the project it bid on—the stair-
ways—using the 1991 specifications.®

The ASBCA held FPC's feet to the proverbial fire concern-
ing the defective GFP. The board noted that paragraph (c) of
the government-furnished property clause provided that upon
delivery of the GFP, the contractor assumed therisk and respon-
sibility for the loss.®® In this case, over five months elapsed
from the date of delivery until FPC notified the government that
the equipment was missing. Inthe absence of timely notice that
the GFP was deficient, the board held that the appellant could
not recover for the missing equipment.®

On appeal, the CAFC twice adopted the reasoning of the
ASBCA. The court noted that the mix-up with the specifica-
tions created “no additional costsflowing proximately from the
defect” because the defective specifications did not require
FPC to do any work above the project it bid on.*® Concerning
the deficient GFP, the CAFC observed that FPC failed in its
duty to inspect and inventory the GFP. Becausethe government
could have cured any deficiencies in the GFP if it had timely
notice, the court determined that FPC should not be allowed to
collect from the Air Force for this portion of its claim.®

Government Can't Trump a Mandatory FAR Provision

Withholding progress payments may make good business
sense when a contractor is verging on default, but excessive
withholding will not win many pointswith the ASBCA. In All-
Sate Construction (All-Sate),* the Navy awarded All-State a
contract to construct ahazardous waste storage facility. Section
01010 of the contract provided as follows:

32. Id. at 153,608.

33. Id.

34. Id. at 153,609.

35. Franklin Pankov Constr. Co., 279 F.3d 989, 996 (Fed. Cir. 2002).

36. Id. at 998; see supra Part 111.D (discussing Pankov and other GFP issues).
37. ASBCA No. 50586, 02-1 BCA 1 31,794.

38. Id. at 157,020.

39. Id. at 157,019; see also FAR, supra note 2, at 52.232-5(e).

40. All-Sate, 02-1 BCA 131,794, at 157,020.

41. 1d.

The obligation of the government to make
any payments under any of the provisions of
this contract shall in the discretion of the
Officer in Charge of the Construction, be
subjectto. .. [alny claimswhich the govern-
ment may have against the Contractor under
or in connection with this contract.®

The general provisions of the contract, however, included FAR
section 52.232-5, “Payments Under Fixed-Price Construction
Contract (April 1989),” which limits “retainage” of progress
payments for unsatisfactory performance to ten percent of the
amount of the payment “until satisfactory progress is
achieved.”®

As contract performance progressed, All-State encountered
various delays, the excusability of which the parties disputed.
On several occasions, the government accepted revised com-
pletion schedules from All-State. On each occasion, the gov-
ernment expressly stated that it was accepting the revised
schedules to mitigate damages and did not waive its right to
assess liquidated damages or terminate the contract for default.
As work progressed, All-State invoiced the government for
progress payments seven times. The government accepted and
paid the first six invoices, subject to some retainage. The gov-
ernment rejected the seventh invoice, however, after the con-
tracting officer determined that “it is not prudent at thistimeto
make further payments to you until we are sure that sufficient
funds are available in the contract to cover costs of reprocure-
ment and the assessment of liquidated damages if the contract
isterminated for default.”“°

Before the government received the seventh invoice, it paid
All-State $211,573.50; it had retained $33,100 for liquidated
delay damages and other expenses. When the government
received Invoice Number 7, it had retained a total of
$127,198.67, thirty-eight percent of All-State’s undisputed
earned amount for the work it had completed.* This amount
was more than three times the maximum allowed by the FAR
Payments Clause at FAR section 52-232-5.%2 Shortly after the
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government rejected Invoice Number 7, All-State stopped work
on the contract. The contracting officer then terminated the
contract for default, and All-State appeal ed the default termina-
tion to the ASBCA %

Upon receipt of All-State’'s motion for summary judgment,
the board examined the legal effect of section 01010 of the con-
tract, and whether the government breached the contract by
retaining more than three times maximum allowed under the
FAR. The board found that section 01010 of the contract con-
tradicted the clear wording of the FAR Payments Clause. Since
the FAR Payments Clause is mandated by regulation, the board
concluded that the government could not benefit by inserting a
contradictory clause. As such, the contradictory clause was
without legal effect.* The board then determined that retaining
thirty-eight percent of progress payments otherwise dueto All-
State constituted a government breach of the contract. Finaly,
the board determined that the government’s refusal to provide
progress payments, asrequired under the Payments Clause, jus-
tified All-State’s work stoppage.®®

Eichleay, Schmeichleay

The Construction section of the Year in Review would not be
complete without at least passing mention of two Eichleay*®
delay cases. In Williams v. White,*” the government awarded
Williams, the appellant, afirm fixed-price contract to make var-
iousimprovements and repairson abuilding at amedical center

42. 1d. at 157,020; see also FAR, supra note 2, at 52.232-7.

in Colorado. As with many construction contracts, Williams
encountered several delays, and upon compl etion of the project,
invoiced the government for $98,642 for “extended overhead/
unabsorbed overhead.”*® The agency denied the claim, and
Williams appealed the claim to the ASBCA. After an eviden-
tiary hearing, the board issued an opinion denying Williams's
delay claim. Initsopinion, the board stated that it adopted the
conclusion of a Defense Contract Audit Agency auditor that the
delay costs had been fully absorbed into the base contract
price.®

Williams appeal ed the ASBCA's decision to the CAFC. On
appeal, the CAFC expressed considerable concern that the
ASBCA had simply adopted the auditor’s opinion without mak-
ing an independent determination. The court expected the
board to have made its own findings to that effect, rather than
“merely stating that the auditor had so found.”® The CAFC
was also disturbed that the board failed to examine two prereg-
uisites for establishing recovery under the Eichleay formula:
(2) that the contractor was on standby; and (2) that the contrac-
tor was unable to take on other work.5! As a parting shot, the
CAFC noted that it was not disagreeing with the board, but
rather could not make a determination based on this record.
The CAFC remanded the case to the board.?

A second COFC case stands for the proposition that the
court will not sustain a delay claim that does not neatly fit the
Eichleay formula. In Nicon, Inc. v. United Sates,> the COFC
examined whether a contractor could recover for alleged unab-

43. All-Sate, 02-1 BCA 31,794, at 157,020. Severa days after the government terminated All-State's performance, All-State proposed a settlement with the gov-
ernment for this and other disputes, which would have increased the contract price by $330,191.27. Id.

44. 1d. at 157,021.

45. 1d. at 157,020.

46. SeeEichleay Corp., ASBCA 5183, 60-2 BCA /2,688, recons. denied, 61-1 BCA 1 2,894; see also West v. All State Boiler, Inc., 146 F.3d 1368, 1377 (Fed. Cir.
1998) (“[R]ecovery under the Eichleay formulais an extraordinary remedy designed to compensate a contractor for unabsorbed overhead costs that accrue when con-
tract completion requires more time than originally anticipated because of a government-caused delay.”). Under the Eichleay formula, unabsorbed overhead is cal-
culated by multiplying the total cost incurred during the contract period by the ratio of billings for the delayed contract to total billings of the firm during the contract
period. Thedaily contract overhead rate equalsthe all ocable contract overhead divided by the days of contract performance. The recoverable amount equalsthe daily
contract overhead rate multiplied by the number of days of government-caused delay. See, e.g., Capital Elec. Co. v. United States, 729 F.2d 743 (Fed. Cir. 1984).
47. Charles G. Williams Constr., Inc. v. White, 271 F.3d 1055 (Fed. Cir. 2001).

48. 1d. at 1057. Specifically, Williams cal culated its unabsorbed overhead at $468 per day, which it multiplied by 330 (the total number of days of government-caused
delay), for atotal of $98,642. Id.

49. Williams, 271 F.3d at 1058 (citing Charles G. Williams Constr., Inc., ASBCA No. 49775, 00-2 BCA 131,047, at 153,321).

50. Id. at 1059.

51. Id. at 1058. The logic of this portion of the opinion is questionable. Had the board made a clear and unequivocal determination that the contract absorbed the
overhead costsinstead of simply restating the opinion of the auditor to that effect, there would be no reason to continue with this portion of the Eichleay analysis. The
question of whether the contractor was on standby or otherwise unable to take on additional work isirrelevant if the base contract costs absorbed the overhead costs.

52. 1d. at 1060.

53. 51 Fed. Cl. 324 (2001).
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sorbed overhead costs resulting from a government delay in means available for cal culating unabsorbed overhead resulting

issuing a notice to proceed, in a contract that the government from a government-caused delay, the COFC ruled that a con-
terminated for convenience before the beginning of perfor- tractor cannot recover under Eichleay, or any other formula, if
mance.> Concluding that the Eichleay formulaisthe exclusive it has not begun to perform under a contract.®® Magjor Dorn.
54. Id. at 324.

55. Id. at 328; see also supra Part 1V.G (discussing the cost allowability aspects of the Williams and Nicon decisions).
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Bonds, Surety, and Insurance
The Government |s Not a Nanny

In Westchester Fire Insurance Co.,! the Court of Federa
Claims (COFC) recently stated that the government is “not a
nanny” for suretiesthat are less than diligent in protecting their
interests vis-a-vis the government and its contractors.? The
COFC required the surety to pay the government’s reprocure-
ment costs, even though the surety alleged that the government
abused its discretion in its administration of the contract.®

In Westchester, the Coast Guard contracted with Zanis Con-
tracting Corporation (Zanis) for a waterfront rehabilitation
project at the Coast Guard facility at Eaton’s Neck, New York.*
Shortly after the award, Zanisfurnished aperformance bond for
the project that listed Westchester Fire Insurance Company
(Westchester) as the surety.> The contract incorporated the
Davis-Bacon Act (DBA), which provides that workers on the
job must be paid no less than the prevailing rates for the area.®
The contract al so authorized the contracting officer to withhold
payments from the contractor if the contractor failed to pay its
workers the Department of Labor (DOL) specified rates.’

Zanis performance was less than stellar; the contracting
officer issued several cure notices for various unexcused
delays. The contracting officer provided Westchester copies of
these notices as he issued them. The contracting officer also
learned that a subcontractor was not paying several of its
employees in accordance with DBA pay rates.® Despite the
delays, Zanis made some progress on the project, and on 7 June
1994, the contracting officer approved a $32,940 progress pay-
ment.® On 15 June 1994, however, the Coast Guard issued

1. Westchester Fire Ins. Co. v. United States, 52 Fed. Cl. 567 (2002).

2. Id.at579.
3. Id. at 587.
4. 1d. at 569.
5. Id. at 570.

6. 40U.S.C. § 276a(2000).
7. Westchester, 52 Fed. Cl. at 569-70.

8. Id.at 571

Zanis a default termination notice for, among other deficien-
cies, “repeated lack of performance” and “repeated failure to
ensure proper wage deficiencies are corrected.” 1°

Shortly after termination, the DOL initiated an investigation
of the DBA violations. On 21 November 1994, the DOL
requested that the contracting officer withhold $69,105.12 in
back wages dueto the employees. The contracting officer com-
plied with the DOL's request.** Several months later, the DOL
reached a settlement with the subcontractor, allowing the Coast
Guard to release $60,216.58 of the withheld funds to the Gen-
eral Accounting Office (GAO) for disbursement to the effected
employees. The contracting officer applied the remaining
$8888.54 towards reprocurement costs.*?

Beforethe DOL reached a settlement with the subcontractor,
the contracting officer entered into discussions with Westches-
ter about a possible surety takeover of the contract.’* During
negotiations, Westchester expressed an interest in entering into
a surety takeover agreement, but as a condition to the agree-
ment, Westchester insisted that the agency make the fundswith-
held because of the DBA violations available for the follow-on
contract. The contracting officer refused, and after completing
the requirement, awarded the follow-on contract to another
contractor.*

Upon completion of the project, the contracting officer
issued a final decision assessing reprocurement costs against
Westchester. Westchester appealed the contracting officer’s
decision to the COFC and filed a complaint seeking reversal of
the contracting officer’s decision. Specifically, Westchester
alleged that the Coast Guard’ s demand for payment was errone-
ous as a matter of law because Westchester was entitled to the

9. Id. The Coast Guard reduced this amount from the $42,821 that Zanis had requested, because of the its concern over the rate of performance, and questions about

“previous payroll reports.” 1d.
10. Id. at 571-72.

11. 1d. at 572.

12. 1d. at 573-74.

13. Id. at 573.

14. Id. at 574.
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money the Coast Guard set aside as aresult of the DBA viola
tion. Westchester also asserted that it was entitled to the
amount of the progress payment that the Coast Guard paid
Zanis because the Coast Guard owed Westchester a contractual
duty to act with “reasoned discretion” in its administration of
the contract.’> The government filed a counterclaim, asserting
that Westchester wasliableto the Coast Guard, based on its per-
formance bond for $151,449.58, which represented the excess
costs the government had to pay under the reprocurement con-
tract (minus the $8888.54 reduction of identified DBA viola-
tions).16

The COFC examined both issues Westchester raised and
concluded that Westchester’s arguments were without merit.
First, concerning the progress payment, the court observed that,
by definition, asurety agreement isdesigned to protect the gov-
ernment’s interests, and not the surety’s.” Thus, the govern-
ment only owes the surety a duty once the surety informs the
government that a contractor may be in default; as such, the
surety could become a party to the bonded contract. Absent
notice from the surety, the “Government’s equitable duty to act
with reasoned discretion”*® towards the surety was never trig-
gered. Further, it was not the government’s responsibility “to
divine the surety’s thinking process, or act as a nanny for the
surety and ask whether . . . it would like the Government to
withhold progress payments to the contractor.”

Second, the court held that the government’ s withholding of
money pursuant to the DBA violation was not a“voluntary act”
on the part of the government, as alleged by Westchester.?°
Rather, the money represented unpaid earnings of the subcon-
tractor’s workers who had priority over the contractor’s

assignee to the funds. In the words of the court, “[A] surety
cannot acquire by subrogation rights that the contractor itself
did not have.”#

Don't Call Us, They'll Call You

The Court of Appeals for the Federal Circuit (CAFC) will
generally hear an appeal from a board of contract appeals only
if the board's decision resolves all issues presented to the con-
tracting officer in the contractor’s claim.?

In United Pacific Insurance Co. v. Roche,® the CAFC
recently ruled that a board decision that failed to list which
claims were subject to a surety takeover agreement did not
resolve all of the presented issues; the CAFC therefore declined
jurisdiction.? In United Pacific, the appellant issued a perfor-
mance bond on behalf of Castle Abatement Corporation (Cas-
tle) for a contract involving the repair of a secondary
containment system at McGuire Air Force Base, New Jersey.?
Castle discontinued work on the project once it began incurring
substantial expenses for environmental remediation as a result
of unanticipated soil contamination at the site. As the surety,
United Pacific then entered into a takeover agreement with the
government and arranged for completion of the project. Sev-
eral months later, United Pacific filed a request for equitable
adjustment, consisting of ten claims totaling $1,759,966.80.
The basisfor the claims was the differing site conditions Castle
and the surety allegedly encountered.?® The contracting officer
granted a small portion of the claim, but denied most of the
expenses United Pacific sought.?” United Pacific then appealed

15. 1d. Specifically, Westchester alleged that the government violated its duty to act with reasoned discretion towards Westchester when the contracting officer paid
Zanis the $32,940 progress payment immediately before issuing the notice of default termination. Id. at 574-75.

16. Id. at 572-75.

17. Id.

18. Id. at 576.

19. Id. at 579.

20. Id. at 581.

21. Id. Asicing on the cake, the COFC awarded the Coast Guard interest on the judgment. Although Westchester argued that it was not subject to the FAR clause
requiring the payment of interest “from the date due” becauseit never entered into atakeover contract with the government, the court rejected Westchester’ sreasoning.
The COFC noted that as a surety for the contracting parties, Westchester was liable for all amounts the contractor owed to the government, including interest. Id. at
584-87; see also GENERAL SeRvs. ADMIN. ET AL., FEDERAL AcquisiTion Rec. 52.232 (July 2002) [hereinafter FAR].

22. See AAA Eng'g & Drafting, Inc. v. Widnall, 129 F.3d 602 (Fed. Cir. 1997).
23. United Pac. Ins. Co. v. Roche, 294 F.3d 1367 (Fed. Cir. 2002).

24. 1d. at 1370.

25. Id. at 1368-69.

26. Id. at 1369.

27. Id. at 1368-69.
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the decision to the Armed Services Board of Contract Appeals
(ASBCA).z

The government filed amotion to dismiss the portions of the
appellant’s claims that arose before the takeover agreement for
lack of jurisdiction.?® Inaslip opinion, the ASBCA granted the
government’s motion, but retained jurisdiction over the post-
takeover portions of the equitable adjustment claims. The
ASBCA opinion did not define which claims arose before the
takeover agreement.®® United Pacific appealed the decision to
the CAFC. The government argued the ASBCA’s decision was
not final pursuant to the Contract Disputes Act.®* The CAFC
agreed with the government and dismissed the case. Specifi-
cally, the court noted that the decision was not final because it
did not reach the full extent of the contracting officer’s deci-
sion, which included a determination of the allowable quantum
of the appellant’s claims.®

No Cutting Corners on the Road to Paradise

In Paradise Construction Co.,* the GAO denied a bid pro-
test when the Air Force found the protestor’s bid bond defec-
tive, because it limited the surety’s obligation to the difference
between the protestor’'s bid amount and the amount of any
replacement contract. In Paradise, the protestor bid on an Air
Force contract for sealing four maintenance hangar roofs.* The
invitation for bids (IFB) incorporated Federal Acquisition Reg-
ulation (FAR) section 52.228-1,% which provides that a bid-
der’sfailure to furnish the required bid guarantee in the proper
format and amount “may be cause for rejection of the bid.”%®

28. United Pac. Ins. Co., ASBCA No. 52419, 01-1 BCA 1 31,296.

Further, subsection 1(e) provided that “[i]n the event the con-
tract isterminated for default, the bidder isliable for any costs
of acquiring work that exceeds the amount of itsbid, and the bid
guaranteeis available to offset the difference.”*” The Air Force
concluded, and GAO later agreed, that this meant that a default-
ing bidder would be liable for any reprocurement costs that the
government may incur, and if the bidder failed to pay those
costs, the bond would be available for that purpose.®

In response to the IFB, Paradise submitted a bid bond that
provided that the surety would “ pay to the obligee [the govern-
ment] the difference not to exceed the penalty thereof between
the amount specified in said bid and such larger amount for
which the obligee may in good faith contract with . . . to per-
form thework covered by said bid.”*® The Air Force found that
the quoted language rendered the bond nonresponsive because
it limited the surety’s obligation to the difference between the
amount bid by Paradise and the amount of any new contract in
the event Paradise defaulted. As such, it failed to cover addi-
tional expenses that the government could incur.®® The GAO
agreed, finding the bid-bond as submitted was a “significant
diminution of the defaulting bidder’sand its surety’s obligation
under FAR [section] 25.228-1 to pay all reprocurement costs
(up to the penal amount).” As such, the protestor’s bid was
nonresponsive to the RFP4

Bonds? We Don’t Need No Sinking Bonds!

Under FAR section 28.103-1,% agencies should generally
not require performance bonds for contracts that do not involve

29. United Pac., 294 F.3d at 1369. The motion argued that as a surety, United Pacific did not independently possess standing to pursue the claims of Castle, and that
without an assignment by Castle to United Pacific, only Castle wasin contractua privity with the government for such claims. Id.

30. Id. at 1369.
31. Id. at 1370; see also 41 U.S.C. §§ 606, 607(d)) (2000).

32. United Pac., 294 F.3d at 1370.

33. Paradise Congtr. Co., Comp. Gen. B-289144, Nov. 26, 2001, 2001 CPD { 192.

34. Id. at 1.

35. FAR, supranote 21, at 52.228-1.

36. Id. at 52.228-1(e).

37. Paradise Constr., 2001 CPD 1192, at 1.
38. Id.at 1-2.

39. Id.

40. 1d.

41. Id. at 2-3.

42. FAR, supranote 21, at 28.103-1.
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construction. Although the FAR allowsfor anumber of limited
exceptions,*® in Apex Support Services, Inc.,* the GAO con-
cluded that the General Services Administration (GSA) failed
to establish how its contract fit into any of those exceptions. In
Apex, the contractor protested a GSA RFP for aservice contract
involving the inspection and acceptance of construction work
for the government. The solicitation included requirements for
a bid guarantee and a performance bond.”* Before issuing the
RFP, the contracting officer documented the reasons for requir-
ing a bond for this contract in amemorandum. The memoran-
dum stated that bonding was necessary to protect the
government’s interests because, among other reasons, the con-
tractor would have the use of government property, the govern-
ment did not have the meansto perform the servicesin the event
the contractor defaulted, and “the health, welfare, and moral e of

visitorsand employees. . . would be negatively affected should
the contractor fail to perform.”#6

The GAO examined each of these stated reasons and con-
cluded they were all valid reasons for requiring a performance
bond. Thefacts of this case, however, smply did not fit any of
these stated reasons. Specifically, the GSA failed to demon-
strate to the GAQ's satisfaction how a disruption in services
would jeopardize anyone's health, safety, or welfare, or why the
GSA would have difficulty in reprocuring the services should
the contractor fail to perform. There was nothing so unique
about this contract that the GSA should deviate from the gen-
eral rule. As such, the government acted unreasonably in
requiring a performance bond in this case.#” Magjor Dorn.

43. 1d. a 28.103-2. This provision allows for the use of bonds for service contracts when it is necessary to protect the government’s interests. The FAR gives four

examples of such situations, which include:

where the government will provide the contractor property or funds for its use or as partial compensation; where the government wants assur-
ance that a contractor’s successor-in-interest is financially capable; where the government must make substantial progress payments before
delivery begins; and where the contract is for dismantling, demolition, or removal of improvements.

Id. The GAO has opined that thislist is not exhaustive and that there may be other circumstances where abond is necessary to protect the government’sinterest. See

also RCI Mgmt., Inc., Comp. Gen. B-228225, Dec. 30, 1987, 87-2 CPD  642.

44. Comp. Gen. B-288936, B-288936.2, Dec. 12, 2001, 2001 CPD 1 202.

45, Id. Specifically, the RFP required a bid guarantee in an amount equal to twenty percent of the bid amount for the base period of performance, and a performance
bond in an amount equal to twenty percent of the contract price for theinitial twelve-month period. 1d.

46. 1d. at 3.

47. 1d. a 3-4.
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Cost and Cost-Accounting Sandards
Allowable Relocation Costs Ceiling Raised

This past year, the Federal Acquisition Regulation' (FAR)
Council issued afinal rulerelating to the allowability of certain
employeerelocation costs.? The FAR Council had initialy pro-
posed to eliminate the $1000 ceiling on the allowability of mis-
cellaneous relocation costs if the employee uses the lump-sum
basis. The FAR Council ultimately concluded, however, that
“[t]o reduce the Government’s risk in this area, the fina rule
maintains a ceiling for miscellaneous expenses when a contrac-
tor uses the lump-sum payment method, but increases the limit
from $1000 to $5000.”2 If the employee’s reimbursement was
based upon actual allowable expenses, however, there is no
ceiling for this cost principle except reasonableness.* Thefinal
rule also added two new categories of allowable relocation
costs: (1) payments for increased employee income or Federal
Insurance Contributions Act (FICA) taxes incident to reim-
bursed rel ocation costs; and (2) payments for spouse employee
assistance.®

In response to commentsthat the proposed rule may increase
claimed costsfor reimbursabl e rel ocation costs, the FAR Coun-
cil noted that the cost principles should ensure that contractors
aretreated fairly, and that the cost principles should not be used
as a cost containment mechanism.®

Payments for Extended Leave Benefits to Activated Reservists
Are Allowable

In amemorandum dated 5 October 2001,” the Under Secre-
tary of Defense for Acquisition, Technology, and Logistics,
E.C. Aldridge, Jr., announced that a government contractor’s
continuation of certain fringe benefits for Guard and Reserve
members activated in response to the September 11 terrorist
attacks would be considered an allowable cost under FAR sec-

tion 31.205-6, “ Compensation for Personal Services.”® Under
Secretary Aldridge referred to these fringe benefits as extended
m